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REPORTING HOMELESS PARENTS
FOR CHILD NEGLECT:
A CASE STUDY FROM OUR NATION'S CAPITAL
Marta Beresin*
INTRODUCTION

In September 2012, Mary Brown called the Washington Legal
Clinic for the Homeless (the Legal Clinic); she was being threatened
with the loss of her children, then eight- and nine-years-old, for the
sole reason that she was homeless. Before she sought legal advice,
Mary had requested shelter for her family but had been denied. The
irony of Mary's case is that the D.C. government agreed she was
homeless and agreed that she needed to shelter her two daughters for
their safety, but instead of sheltering her, the D.C. government
reported her to child protective services. Mary and her daughters were
turned away from shelter even though there were empty beds in the
D.C. family shelter system.' This article is about the catch-22 that
Mary and other parents who are homeless across the United States

*

Staff Attorney, Washington Legal Clinic for the Homeless. This article is

dedicated to my clients, D.C. parents experiencing homelessness who inspire me
with their tireless efforts to meet the needs of their children and keep their families
intact. I also want to thank Sczerina Perot, Elizabeth Reinstein, Adrienne Jones, Bill
Scher, Patty Mullahy-Fugure, Professor Matt Fraidin, Ruth Anne White and the
National Center for Housing and Child Welfare, Sharra Greer and the Children's
Law Center, Mary Brown, Caitlin Cocilova, Carol Lui and CASA for Children of
DC, the D.C. Counsel for Child Abuse and Neglect, and Jenny Reed and the DC
Fiscal Policy Institute.
See Is the DC Government Broken? Mary Brown Says 'Yes,' WASHINGTON
25,
2012),
BLOG
(Sept.
FOR
THE
HOMELESS
LEGAL
CLINIC
http://www.legalclinic.org/?p=913 [hereinafter Mary Brown]. At the time Ms. Brown
applied for shelter, more than 100 family shelter units were sitting empty in D.C.'s
family shelter system.

experience, 2 why it must be changed, and what advocates can do to
change it.
When Mary called the Legal Clinic she was 49-years-old, and
had lived and worked in Washington, D.C., since she was fourteen.
But multiple, serious medical conditions had made it impossible for
her to continue working. Bills quickly ate up what small savings she
had, and she and her two daughters were evicted from their housing
and found themselves homeless. After staying with friends and family
members for a while, Mary had no choice but to turn to her

government for help. She went to the Virginia Williams Family
Resource Center (Intake Center), D.C.'s intake site for homeless
families in need of emergency shelter. There she was asked if she was
sure she did not have a safe place to go and warned she would be
reported for child neglect if this was the case. But Mary had nowhere
else to turn and, while fearful, she admitted to the intake worker that
she had no safe place to stay with her children. This was when she was
reported for child neglect. Mary Brown's case was not an isolated one.
Referring to child protective services families who sought shelter and
had no safe place to stay occurred
with increasing frequency in D.C.
3
2012.
of
spring
the
in
beginning
Seven months out of the year in D.C.-when the weather is
warm-families have no legal right to shelter 4 even if their only
alternative is a bus station, a laundromat, splitting up from their

children, or remaining with an abuser. 5 The policy 6 of reporting
2

In states like New York, Michigan, and California, it is common practice to

place children in foster care when their parents are unable to provide adequate shelter
for them. In fact, most state neglect statutes include failure to provide shelter as a
basis for a neglect finding, with only 16 exempting this failure if it is due to poverty.
See infra Part I1. Thousands of children across the United States cannot be reunited
from foster care with capable, loving parents because their parents cannot afford
housing. See infra note 7 and accompanying text.
3 Annie Gowen, 'Heart-Wrenching' Catch-22: Homeless Families Who Turn
to City for Help Find No Rooms, Risk Child Welfare Inquiry, WASH. POST, June 23,
2012, http://www.washingtonpost com/local/homeless-families-who-tum-to-dc-forhelp-find-no-room-risk-child-welfare-inquiry/2012/06/23/gJQAv9bJyVstory.html.
4 D.C. law gives D.C, residents the right to overnight shelter only when the
actual or forecasted temperature is below 32 degrees Fahrenheit, including the wind
chill. D.C. CODE § 4-753.01(c)(1) (2014).
While there is a separate shelter system for domestic violence survivors, one
must identify as a survivor to access it. Placements in domestic violence shelter are
for 2-4 weeks only, at the end of which many survivors turn to the mainstream
shelter system for help because the longer-term domestic violence programs have
very limited capacity.

homeless families for child neglect meant that whether a family was
reported for neglect literally depended on the weather: If a family
happens to lose their housing on a cold winter day, the family receives
shelter and is not reported to child protective services.
While a report for child neglect does not necessarily mean that
children are removed from their families, nationally, thousands of
children remain in foster care each year due in part or entirely to
inadequate housing or homelessness. 7 And in some cases, courts have
terminated parental rights, severing the parent-child relationship
permanently, where the sole remaining obstacle to reunification was
housing.8 In fiscal year 2012, 12 children, or two percent of the 512
children placed in foster care in D.C., were removed from their9
families primarily because their families lacked adequate housing.
This percentage increased after the change in D.C. policy: during the
first four months of fiscal year 2013 (October 1, 2012-January 31,
2013, just after Mary Brown contacted the Legal Clinic), inadequate
housing was a primary reason for entry into foster care for six of the
82 children-or seven percent of children-placed in foster care.l°
This article argues that the D.C. Department of Human Services
and Child and Family Services Agency's policy of reporting homeless
families for neglect rather than assisting them with shelter or housing
is both fiscally irresponsible and counter to the fundamental goals of
the child welfare system. Instead, the D.C. government should commit
itself to sheltering or housing homeless families who have no safe
6

Advocates for homeless families soon learned this was official policy. See

infra Part I.C.
7 Deborah S. Harburger & Ruth A. White, Reunifying Families, Cutting Costs:
Housing-Child Welfare Partnershipsfor Permanent Supportive Housing, 83 CHILD
WELFARE 493, 501 (2004) (citing three separate studies conducted between 1996 and
2003 that each found that 30% of foster children could be reunited with their birth
families if those families had affordable housing).
8 See Deborah Paruch, The Orphaningof UnderprivilegedChildren: America's
Failed Child Welfare Law & Policy, 8 J. LAW & FAM. STUDIES 119 n. 186 (2006). It
can be argued that these decisions run contrary to federal law requiring states to use
reasonable efforts to assist families with reunification. See infra Part III.
9 D.C. CHILD & FAMILY SERV. AGENCY, ANNUAL PUBLIC REPORT 29 (2012),
at
available
http://cfsa.dc.gov/sites/default/files/dc/sites/cfsa/publication/attachments/CFSA-201
2_AnnualPublicReport.pdf.
10 D.C. COUNCIL, COMM. ON HUMAN SERV, CHILD & FAMILY SERV. AGENCY,
FY13 PERFORMANCE OVERSIGHT RESPONSES 27 (Feb. 15, 2013), available at
http://dccouncil.us/files/useruploads/budget-responses/CFSAFY2013_Performan
ceOversight-_Responses 2 15 13.pdf [hereinafter OVERSIGHT RESPONSES].

alternative, regardless of the temperature on the day in question.
Appropriate investments in maintaining and building affordable
housing, including programs targeting families at risk of foster care
involvement, will help ensure that no child enters foster care or
remains there because their parent cannot afford housing.
Why did the D.C. government decide to stop sheltering homeless
families and instead report them for child neglect? Part I of this article
explores the causes of this shift in policy. It speaks to the economic
forces at work, the budgetary choices made, and the philosophical shift
amongst D.C. policymakers towards homeless families, from one
focused on structural causes to one focused on individual pathology."
Part II addresses the goals of the child welfare system and the ways
in which reporting families for child neglect rather than assisting them
with shelter or housing undermines those goals. These goals are
undermined by diverting child welfare agency resources from children
who are truly at risk, by driving at-risk families underground and
discouraging them from requesting aid, and by the unwarranted and
harmful separation of children from their families.
Part III discusses the federal and state requirements that child
welfare agencies use "reasonable efforts" to prevent removal of
children and to reunite them with their families, analyzes the poverty
defense to child neglect contained in D.C. law and the law of 16 other
states, and applies these standards to the case at hand-where a parent
is homeless, cannot access safe housing, and has turned to their
government for assistance.
Part IV explores the misconception that jurisdictions like D.C. are
saving money by not providing shelter and housing access to families
who are homeless. While the D.C. government's decision to stop
serving newly homeless families year-round and instead report them to
child protective services was partially due to budgetary constraints at
the homeless services agency level, an analysis of the costs across
government agencies makes clear that such a policy shift will cost
D.C.-and other jurisdictions-more money than it will save.
Clearly homelessness harms children, but there is much the D.C.
government and other jurisdictions can do to protect vulnerable
homeless children from harm while saving money and supporting the
rights of children to grow up in their own families. Part V recommends
1 This shift is evidenced not only by the decision to report homeless families
for child neglect rather than providing shelter or housing, but also by several other
major changes in policies towards homeless and low-income families that occurred
during the same time period. See infra Part I.F.

several steps to strengthen the safety net for homeless and at-risk
families in order to increase the chances of them remaining intact.
I. How DID WE GET HERE? BUDGETARY CHOICES AS POLICY
CHOICES

This section traces the origin of the policy of reporting
homeless families for child neglect to a confluence of factors
stemming originally from a crisis in family homelessness. Rather than
respond to the crisis by addressing its structural causes, the D.C.
government sought to conceal the crisis by discouraging its victims
from seeking shelter. Importantly, although economic factors were at
the root of the crisis, they did not justify the new policy, which was
driven by value judgments rather than budgetary imperatives.
A. Loss of Affordable Housing and the Effect of the 2008
Recession on Family Homelessness
The 2000s witnessed a steep increase in family homelessness in
D.C. due to a combination of factors including rising housing costs,
flat earnings, and the 2008 recession. Across the United States, the
stock of affordable housing shrunk at alarming rates from 2000 to
2010. During this period, D.C. lost half of its affordable rental stockor 35,000 of its 70,000 units of affordable housing--defined as units
renting for $750 per month or less,' 2 and the fair market rent' 3 (FMR)
for a two-bedroom apartment in D.C. rose from $840 per month to
$1,494 per month. 14 Since 2010, rents in D.C. have not significantly
12 JENNY REED, DC FISCAL POLICY INST., DISAPPEARING ACT: AFFORDABLE
HOUSING IN DC IS VANISHING AMID SHARPLY RISING HOUSING COSTS 1 (May 7,
2012), available at http://www.dcfpi.org/wp-content/uploads/2012/05/5-7-12Housing-and-Income-Trends-FINAL.pdf (This report also notes that during this
period the number of high-cost rental units, those renting for over $1,500 per month,
more than tripled from 12,400 units to 45,070 units.).
13 "Fair Market Rent" is a term used by the U.S. Department of Housing and
Urban Development (HUD) to refer to the gross rent estimate for an area. It includes
the cost of rent and all utilities (except telephone service) and is based on a survey of
rents for the area.
14 U.S. DEP'T OF Hous. & URBAN DEV., FAIR MARKET RENT HISTORY 2000 TO
COLUMBIA,
OF
DISTRICT
FOR
2005
http://www.huduser.org/portal/datasets/fmr/fmrs/histsummary.odb?INPUTNAME=8
840.0*District+of+Columbia&countyselect=yes&statename=District+of+Columbi
a&data=hist&statefp= 1.0&fmrtype=%24fmrtype%24 (last visited Jan. 1, 2015);
U.S. DEP'T OF HoUs. & URBAN DEV., FINAL FY 2010 FAIR MARKET RENT

decreased: Today, the fair market rent for a two-bedroom unit is
$1,469 per month.' 5
But incomes did not keep pace with housing costs during this
period. In fact, a DC Fiscal Policy Institute study found that from 1979
to 2008, incomes earned by the lowest income D.C. residents barely
changed. 16 While housing costs increased by 50% beyond inflation in
10 years (2000-2010), wages for low-wage workers, adiusted for
inflation, rose by only 13% in nearly 30 years (1979-2008).
While natural forces of gentrification were partially to blame for
the steep rise in rents in D.C., the rise was also caused nationally and
in D.C. by federal and local cuts to affordable housing and a failure to
adequately preserve existing affordable units. For example, from 2001
to 2014, the federal government cut funding for HOME (which helps
states and localities develop and preserve affordable homes for owners
and renters) by 58.4 percent, for the Community Development Block
Grant by 48.6%, for the Native American Housing Block Grant by
25.1%, and for Public Housing by 24.7%.18
While from 2005 to 2010, the federal government funded 180,000
new Housing Choice Program Vouchers, bringing the total number of
vouchers nationally to approximately 2.7 million, 9 most were not new
net units. Of the 180,000 new vouchers, 130,000 were "tenant
protection" vouchers for tenants being forced out of Public Housing

SYSTEM
(June
2,
2010),
http://www.huduser.org/portal/datasets/fmr/fmrs/FY2010_code/2010summary.odn?l
NPUTNAME=METRO47900M47900*District+of+Columbia&countyselect=yes&
state name=District+of+Columbia&data=20 10&statefp= 11 .0&fmrtype=Final.
-15
U.S. DEP'T OF Hous. & URBAN DEV., FY 2015 FAIR MARKET RENT
DOCUMENTATION
SYSTEM
(Oct.
23,
2014),
http://www.huduser.org/portal/datasets/fmr/fmrs/FY2014_code/2014summary.odn
(showing rent calculation methodology).
16 DC FISCAL
POLICY
INST.,
TRENDS
IN
DC WAGES (2010),
http://www.dcfpi.org/wp-content/uploads/2009/03/7-6-10wages.pdf
(During that
same period, the Institute found that wages for middle-wage workers increased
somewhat, and wages for top wage earners increased significantly.).
17 Id.
18 Douglas Rice, Why the Ryan Plan Should Worry those who
are Concerned
about the Affordable Housing Crisis,Part 1, OFF THE CHARTS BLOG (July 31, 2014),
http://www.offthechartsblog.org/why-the-ryan-plan-should-worry-those-who-areconcerned-about-the-affordable-housing-crisis-part-l/ (These percentages are based
on annual funding adjusted for inflation.).
'9 DOUGLAS RICE, CTR. ON BUDGET & POLICY PRIORITIES, SECTION 8 RENTAL
ASSISTANCE PROGRAMS ARE NOT GROWING AS SHARE OF HUD BUDGET (July 20,
2011), http://www.cbpp.org/files/7-20-11 hous.pdf.
DOCUMENTATION

due to demolition or being forced out of Project-Based Section 8
Housing because of gentrification.2 °
As a result, waitlists for the Housing Choice Voucher Program
grew. In D.C., as of March 2014, there were over 70,000 households
21
on the D.C. Housing Authority's waiting lists for subsidized housing.
Of those, 55,726 had indicated they were "homeless" when they
applied.
During this period, 2000-2010, D.C. government funding for
affordable housing programs shrunk or was level funded as well. The
Local Rent Supplement Program (LRSP), which provides locally
funded Section 8 vouchers to very low-income D.C. residents, helps
create affordable housing by subsidizing the rent paid to private
landlords. Permanent Supportive Housing (PSH) subsidizes the rent of
very low income, formerly chronically homeless households. LRSP
and PSH funding was relatively flat from 2000-2010.22 Flat funding in
times of inflating housing prices means that fewer households can be
served through the program. The D.C. Housing Production Trust Fund
(Trust Fund), 23 which supports the construction, acquisition, and
renovation of buildings for use as affordable housing, saw a major
drop in revenue due to the 2008 recession and reduced home sales.24
Trust Fund funding dropped by nearly 80% from 2007-2010. Despite
this drop in revenue due to decreased home sales, the D.C. government
severely cut the fund in fiscal year 2012 by shifting funds to the D.C.
Housing Authority.25
20 Id.
21

The D.C. Housing Authority (DCHA) via funding mostly from HUD runs

three affordable housing programs for low-income D.C. residents: Public Housing,
Section 8 (or Housing Choice Voucher Program), and Moderate Rehabilitation
Program.
22 REED, supra note 12, at 2.
23 As in some other communities, D.C.'s Trust Fund is fueled by 15% of deed
recordation and deed transfer taxes on home sales. Accordingly, the fund's balance is
subject to fluctuations in the real estate market.
24 This was due to a decrease in the number of home sales due to a dip in
the
real estate market. REED, supra note 12, at 2.
25 See Elizabeth Falcon, Protect DC's Housing Production Trust
Fund,
GREATER
GREATER
WASHINGTON
BLOG
(Apr.
17,
2012),
http://greatergreaterwashington.org/post/14462/protect-dcs-housing-production-trustfund/ ("The Housing Production Trust Fund, D.C.'s premier tool for producing and
preserving affordable housing, is nearing extinction. Facing 2 years of cuts from
Mayor Vincent Gray totaling $38 million, and apathy toward undoing this decision
from the D.C. Council, the Trust Fund is dwindling into irrelevance."). However, in
fiscal years 2013 and 2014, Mayor Gray did an about-face and replenished the Trust
Fund with an investment totaling $110 million. This one-time investment will

At the same time as the cost of housing was rising, the 2008
recession caused the poverty rate in D.C. to rise to nearly 20% by
2010.26 Of even greater concern was that among children, the poverty
rate was substantially higher. By 2010, nearly one in three children in
D.C. (more than 30,000 children under 18) was living at or below the
federal poverty line of $23,012 for a family of four.27 In 2007, just four
years earlier but before the recession of 2008 hit, less than one in four
children lived below that line.28
As a result of rising rents and flat incomes for lower-income D.C.
residents, the number of households in D.C. with severe housing
burdens, meaning that the household spends half or more of its income
on housing, rose sharply. By 2010, "just under two-thirds of
households with incomes below 30% of area median income, or
$31,050 for a family of four, [spent] more than half of their income on
housing. ' , 29 When low-income families spend more than half their
income on housing, they are at high risk for homelessness. An illness
or car breakdown that leads to loss of work can result in eviction and
homelessness very quickly.
B. Steep Increase in Family Homelessness in D.C.Led to
Narrowingof the Right to Shelterfor Families
The D.C. government was not prepared for the increase in family
homelessness that resulted from these factors. Family homelessness
rose 73% in D.C. from 2008 to 2012. Other parts of the U.S. saw

expand the availability of affordable housing in the coming years but will not
provide long-term fund stability. DC FISCAL POLICY INST., THE HOUSING
PRODUCTION TRUST FUND (HPTF) (Aug. 14, 2014), http://www.dcfpi.org/wpcontent/uploads/2009/03/HPTF-brief-2014-08-14c-Final.pdf. Current D.C. Mayor
Muriel Bowser's fiscal year 2016 budget, which was released on April 2, 2015, also
commits $ 100 million to the Trust Fund.
26

U.S. CENSUS BUREAU,

INCOME,

POVERTY AND

COVERAGE IN UNITED STATES: 2010 (2011).
27
ANNIE E. CASEY FOUND., KIDS COUNT

HEALTH INSURANCE

DATA BOOK (July 2012),
http://www.aecf.org/m/databook/2012KCprofileDC.pdf.
28 Children in Poverty (100 Percent Poverty), KIDS COUNT DATA CENTER,
http://datacenter.kidscount.org/data/tables/43-children-in-poverty- 100-percentpoverty?loc= 10&loct=3#detailed/3/10,55-56,58-61,64-77,79-84,86,88-94,96109,9428-9429/false/867,133,38,35,18/any/321,322 (last visited Apr. 12, 2015) (In
2007, 23% of D.C. children under 18 lived below the poverty line.).
29 REED, supra note 12, at 2.

similar increases. 30 The D.C. government, overwhelmed by the
resulting demand for family shelter, reacted by restricting shelter
availability, with devastating consequences.
The recession led to diminished tax revenues, and the D.C.
government responded by cutting or leveling funding for safety net
programs such as Interim Disability Assistance, 3 1 Emergency Rental
Assistance Program (ERAP), 32 and Temporary Assistance to Needy
Families.33 Despite the sharp increase in family homelessness, D.C.'s
budget for homeless services remained relatively flat. 34 When faced
30

While HUD's statistics on the rise in family homelessness do not show a

significant rise in most communities during this period, this is because HUD
measures homelessness by the number of families in shelters and transitional housing
programs. Therefore, in non-right-to-shelter jurisdictions (which include most U.S.
jurisdictions) the rise is not easily measureable. However, the U.S. Department of
Education statistics show a 73% increase in the number of homeless children
enrolled in public schools between 2007/2008 and 2011/2012. Valerie Strauss,
Record Number of Homeless Children Enrolled in Public Schools, New Data Show,
http://www.washingtonpost.com/blogs/answerWASH. POST, Oct. 24, 2013,
sheet/wp/2013/10/24/record-number-of-homeless-children-enrolled-in-publicschools-new-data-show/.
31 IDA is a cash assistance program for persons who are permanently disabled,
unable to work, and awaiting federal disability assistance, which can take two years
or longer to obtain. In fiscal year 2012, the budget for IDA was $2.4 million, the
lowest since the program was established in 2002. The program had a caseload of
750 individuals. In 2009, three years earlier, nearly 2,800 D.C. residents with
disabilities received IDA benefits. DC FISCAL POLICY INST., WHAT'S INTHE FY 2013
BUDGET FOR INTERIM DISABILITY ASSISTANCE?

(Apr. 25, 2012), www.dcfpi.org/wp-

content/uploads/2012/03/FY 13-Budget-ToolkitIDA-FINAL.pdf.
32 Funding for ERAP, which provides rental assistance to low-income D.C.
households to either avoid an eviction or to assist them in moving into a new rental
unit, increased slightly in 2009 over the 2008 level, but then was cut from a high of
$8.1 million in 2009 to a low of $6.8 million in 2011. See DC FISCAL POLICY INST.,
EMERGENCY

RENTAL

ASSISTANCE

PROGRAM

3

(Apr.

27,

2012),

http://www.dcfpi.org/wp-content/uploads/2009/03/4-27-12-ERAP-BriefFINAL1 .pdf.
33 In April 2011, the D.C. government cut TANF (cash benefits to families
trying to transition to work) by 20% for families who had reached a time limit of 60
months or more of receipt of benefits in their lifetimes. This resulted in budget
savings of nearly $5 million. See DC FISCAL POLICY INST., DISTRICT OF COLUMBIA'S
5,
PROGRAM
FAMILIES (TANF)
FOR NEEDY
ASSISTANCE
TEMPORARY
http://www.dcfpi.org/wp-content/uploads/2012/02/3-21 -12-TANF-Overview.pdf.
34 Local funding for homeless services was relatively flat from 2009 through
2011. In 2012, the D.C. Council revised the mayor's proposed budget upwards to
ensure an increase in local funding to make up for a loss of federal stimulus funding.
DC FISCAL POLICY INST., WHAT'S IN THE FY 2012 BUDGET FOR HOMELESS
SERVICES (June 29, 2011), http://www.dcfpi.org/wp-content/uploads/2011/04/FY12-Budget-ToolkitHomeless-ServicesFinal.pdf.

with a fiscal downturn, the D.C. government had taken the course of
action typical of many local governments and cut most deeply the
programs that serve low-income residents-the least powerful
35
constituency.
In addition to the budget for homeless services failing to keep pace
with demand for family shelter, soaring rents meant that homeless
families who were living in emergency shelters were finding it
increasingly difficult to find affordable housing and move out. This
created a bottleneck in the family shelter system, further challenging
the D.C. government's ability to serve newly-homeless families.
The D.C. government greatly expanded capacity at D.C. General
Emergency Family Shelter (D.C. General), 36 the city's main
emergency shelter for homeless families, but it still could not keep up
with demand. While 70 families resided at D.C. General in April 2009,
just one year later that number reached 127. 37 By April 2011, 153
families called D.C. General "home." In April 2013, 285 families,
including 566 children, were residing at D.C. General. At this point,
the city had run out of space at D.C. General and become increasingly
reliant on motel rooms to shelter families. By the winter of 20122013, the D.C. government was sheltering 150 families in motel rooms
in addition to the 285 families at D.C. General. The number of families
38
in motel rooms more than doubled the following winter.
35

DC FISCAL POLICY INST.,

THE FY 2012 BUDGET: AN UNBALANCED

(2011), http://www.dcfpi.org/the-fy-2012-budget-anunbalanced-approach-on-budget-cuts (showing that the D.C. government did not
take a balanced approach on cuts from 2008 to 2011, that the proposed fiscal year
2012 budget followed this trend, and that human services and other low-income
programs were slated to receive 67% of the cuts despite that they made up only 26%
of the overall budget).
36 D.C. General Family Shelter is located on the site of an
abandoned hospital
complex that is also home to the city's STD and methadone clinics, a separate
women's shelter, the D.C. jail, and a building that used to house the city's morgue.
37 All shelter census figures are based on the daily census conducted
by D.C.'s
continuum of care contractor, the Community Partnership for the Prevention of
Homelessness, Inc. (the Partnership). The daily census is not available online, but is
available from the Partnership or the author.
38 The Partnership's census for January 9, 2014,
indicated that 349 families
were residing in motels that night. The D.C. government had by this point run out of
affordable motel rooms within the city limits and had begun placing families in
motels in Maryland. See Mike DeBonis, Homeless D.C. Families are Sent to
Maryland
Hotels,
WASH.
POST,
Jan.
28,
2014,
http://www.washingtonpost.com/blogs/mike-debonis/wp/2014/01/28/homeless-d-cfamilies-are-sent-to-maryland-hotels/. Shortly thereafter they began sheltering
families communally in recreation centers, but homeless families brought a class
APPROACH ON BUDGET CUTS

Prior to the spring of 2010, the D.C. government had a policy of
sheltering literally homeless families no matter the time of year, i.e.,
not just allowing access on hypothermic nights when such families
have a legally enforceable right to shelter. But in 2010, it began to
falter on this long-term commitment.
In the spring of 2010, legal services attorneys began receiving calls
from families who met all of the eligibility requirements for shelter
and had no safe place to stay yet were not being placed in shelter. For
example, Tracy, 39 her mother, and her eleven-year-old son had become
homeless in December 2009 after an eviction. Tracy worked for a fast
food restaurant and her mother received unemployment benefits, but
they could not keep up with the rent for their family of three. After
losing their housing, they stayed for a while with friends and relatives.
By spring 2010 they had run out of places to stay and were using their
limited income to pay for motel rooms some nights. When they ran out
of money for motel rooms, they slept in the emergency room at a local
hospital or at a bus station.
D.C. Department of Human Services (DHS) officials promised
advocates they would place Tracy and other families like hers as soon
as shelter units became available at D.C. General. Based on this
promise, legal services attorneys and housing advocates scrambled to
find donations for motel rooms for homeless families awaiting space in
shelter.4 0 But advocates worried about the many families who were not
reaching them. Families like Tracy's, who cannot access shelter, are
forced to make very difficult choices about how to protect their
children and keep their families together. Some move around, often on
a nightly or weekly basis, from one friend's living room couch or floor
to another's. Some choose to split up from their children or partners to
find each family member a safe place to stay. Some lack even these
options and end up staying in their cars, at bus or train stations, in allnight laundromats, in hospital emergency rooms, in parks, or in
abandoned buildings.
action lawsuit to stop the practice in the spring of 2014. See infra note 242 and
accompanying text.
3 This name has been changed to protect the confidentiality of the family.
40 During the summer of 2010 alone, the D.C. homeless advocacy community
and several small churches provided funding for approximately a dozen homeless
families to stay in motel rooms, sometimes for a few nights, sometimes for longer,
until space opened at D.C. General. See Can You Help a Family With No Safe Place
to Sleep Tonight?, WASHINGTON LEGAL CLINIC FOR THE HOMELESS BLOG (July 29,
http://www.legalclinic.org/can-you-help-a-family-with-no-safe-place-to2010),
sleep-tonight/.

Prior to the spring of 2010, families often stayed in these types of
unsafe places while they surmounted the significant bureaucratic
hurdles to accessing family shelter. 4' But in most instances, once those
hurdles were overcome, families were placed in shelter regardless of
the weather forecast or time of year. For years, this policy of sheltering
so-called "Priority One" families year-round had been at the forefront
of protecting D.C. children.42
When hypothermia season ended the following year, in the spring
of 2011, the D.C. government officially changed its policy towards
homeless families without public discussion. Legal services attorneys
began receiving calls from families who were staying in unsafe places
but were denied emergency shelter. When attorneys asked DHS
officials when the agency could serve these families, officials stated
that due to overwhelming demand and the agency's budget limitations,
it could no longer serve newly homeless families outside hypothermia
season, even if families had absolutely no safe place to stay.43 Rather,
DHS would place homeless families in shelter only when legally
obligated to do so.
D.C. law requires the city to place any homeless person in shelter
"[w]henever the actual or forecasted temperature, including the wind
chill factor, falls below 32 degrees Fahrenheit." 44 For the first time in
nearly 20 years, D.C. homeless families could not access shelter any
day that the temperature was 32 degrees Fahrenheit or warmer, i.e.,
4'

Before they are admitted to shelter, the Intake Office often requires homeless

families to provide identification, documentation of D.C. residency, proof of school
enrollment for each child, documentation of household income, and to sufficiently
demonstrate that they have no friend or relative in the area who is able and willing to
house them for even one night. Interestingly, people without minor children who
apply for shelter are not required to produce such documentation. This is despite that
under D.C. law the eligibility and documentation requirements for homeless services
generally and hypothermia shelter specifically are identical for families and singles.
See D.C. CODE §§ 4-753.01(c), 4-753.02 (2014).
42 Across the U.S., local governments have begun reneging on this basic
commitment to children, leading to literal homelessness amongst families. This
phenomenon is unheard of in Europe and other wealthy nations.
43 See Marta Beresin, DC Government to Close 50% of Shelter Units for
Homeless Families Due to Budget Shortfall, WASHINGTON LEGAL CLINIC FOR THE
HOMELESS BLOG (Mar. 31, 2011), http://www.legalclinic.org/?p=351.
44 D.C. CODE § 4-753.01(c)(1) (2014). The full text reads "[w]henever the

actual or forecasted temperature, including the wind chill factor, falls below 32
degrees Fahrenheit or whenever the actual or forecasted temperature or heat index
rises above 95 degrees Fahrenheit, the District shall make available appropriate
space in District of Columbia public or private buildings and facilities for any person
in the District who is homeless and cannot access other shelter."

from April through October and even during the winter on days when
it was above freezing. 45 This time, there was little the advocacy
community could do to assist families, as it could not garner the
private resources necessary to shelter dozens of families for possibly
months on end.
C. "Are You Sure You Don't Have Any Safe Place to Stay? ":
Homeless FamiliesAre Reportedfor Child Neglect
During the spring of 2012, legal services attorneys began hearing
from homeless families facing a new conundrum: If families requested
shelter and admitted to intake workers that they had no safe place to
stay, they were threatened with a report for child neglect.
Paradoxically, the same government that made a policy decision to
stop placing homeless families in shelter except on hypothermic days
was threatening to separate families solely because they were
homeless and seeking assistance on a day when the government would
not place them. This new policy, animated by a hostile government
attitude towards homeless families and apparently aimed at masking
the city's inability to cope with a family homelessness crisis,
discouraged families from seeking shelter, placing children at greater
risk of harm.
During fiscal year 2012, which included the first few months that
this new policy was in effect, D.C.'s Child Protective Services (CPS)
Hotline (the Hotline) received 123 calls from the shelter Intake
Center. 6In comparison, the hotline had received only nine reports

In.D.C., once a family is placed in shelter, DHS policy is to allow them to
remain in shelter until they find housing. This policy exists to meet the needs of
children for placement stability, which promotes educational, health, and safety
outcomes for children. This policy changed briefly in 2014 when the D.C.
government claimed they had run out of motel rooms to shelter families. On January
30, 2014, the D.C. government began using recreation centers as family shelters and
opening them only on hypothermic nights. Any family referred to a recreation center
for shelter had to leave early the next morning and reapply for shelter on the next
hypothermic day. Ironically, while families only received shelter for 12 hours-like
singles-they still had to spend several hours a day at the family shelter intake center
to gain re-entry. The policy ended in the fall of 2014, after outcries from advocates
and a successful class action filed by homeless families. See infra note 242 and
accompanying text.
Letter from Wendy Singleton, FOIA Officer, Child and Family Services
Agency (CFSA) to Marta Beresin, Washington Legal Clinic (Dec. 2, 2013)
[hereinafter FOIA Request] (on file with author) (According to CFSA, these
45

from the Intake Center the prior four fiscal years put together,
including just three in fiscal year 2011. 47 Never before had scarce
government resources and chance played such a pervasive role in the
lives of children threatened with separation from their parents because
their parents had lost their housing-at the wrong time of year.
More disconcerting still was that the specter of a child neglect
report was raised in a manner that seemed aimed at discouraging
shelter applications and reducing the embarrassment of not being able
to provide a core service that a human services agency is supposed to
provide: emergency shelter. This was not surprising given that family
homelessness increases had overwhelmed and embarrassed the D.C.
government during each of the past four years.
According to reports from families, a common scenario was this: A
family would ask for shelter and during the interview process would
reveal that they had no safe place to stay. The intake worker would
then say something along the lines of: (1) "there's no room in the
shelter system and since it's not hypothermic, we can't help you," and
(2) "if you tell me that you are going to sleep in your car (or
abandoned building, bus station, hospital emergency room, etc.),
please know that I am a mandatory reporter and will have to call child
protective services. Now, tell me whether you have a safe place to stay
tonight." After families heard that they would not receive shelter and
instead might be reported for child neglect, many left the Intake Center
without applying for shelter.48
The fact that shelter intake workers were warning families about
the mandatory reporting requirement and giving them an opportunity
to escape a report to CPS by choosing not to apply for shelter
suggested that the city had initiated the new policy for a reason
separate and apart from child protection. The idea that the new policy
was designed to discourage applications for shelter was consistent with
numbers include investigations, family assessments, and information and referrals.
To a parent who has been reported, however, there .is little distinction.).
47 id.
48 For families who were brave enough to remain and complete
the shelter
application process, intake workers sometimes became more aggressive with their
warning(s), telephoning parents repeatedly after they left the shelter Intake Center to
find out if they found housing and warning them that they would be investigated if
they didn't find housing quickly (with no assistance from the Intake Center). "Smith
said that when she called the city's [shelter] hotline in March, the caseworker told
her there were no beds available, then repeatedly telephoned her over the course of
two days, warning if she and the kids had nowhere to sleep she would be
investigated." Gowen, supra note 3.

the attitude of Mayor Vincent Gray's administration towards homeless
families, which was that many of the families applying for or receiving
shelter were not truly needy, but were simply trying to take advantage
of the generous benefits and services offered. 49 Moreover, by
artificially suppressing shelter application numbers and the number of
"turn-aways," the D.C. government could help mask local failures to
adequately invest in homelessness prevention and affordable housing.
Threatening the involvement of CPS is just one example of the
many ways that D.C.'s family shelter intake process creates obstacles
for homeless families seeking shelter. Bureaucratic hurdles, including
unnecessary and excessive paperwork to document homelessness and
residency abound and are sometimes insurmountable, especially for
families with physical or mental health limitations, or cognitive or
literacy challenges. 50 These practices can also put domestic violence
survivors at risk. 51
49 In an e-mail to advocates in April 2013, D.C.'s Deputy Mayor for Health

and Human Services Beatriz "BB" Otero wrote "because families in shelter today
pay no rent, no utilities, receive most of their meals for free, keep the full amount of
their income, including TANF and food stamps, and receive many other supportive
services, such as transportation and child care, there is a significant incentive for
families to stay in shelter." (on file with author). This statement was met with
indignation by homeless families residing at D.C. General, who had complained for
years about the overcrowded and dilapidated conditions at the shelter, about their
children frequently getting sick from the food, about sexual advances by shelter staff,
and about the lack of adequate case management services, assistance with
transportation, or assistance with obtaining affordable child care. See Jason Cherkis,
D.C. General Holds 600 Homeless Children, Often without Heat, Hot Water, Cribs,

Feb. 13, 2013, http://www.huffingtonpost.com/2013/02/13/dcgenera,l-homeless n 2677266.html. Less than one year after the deputy mayor made
this comment, an eight-year-old girl residing at D.C. General with her family
disappeared and has yet to be found, as of the publication of this article. She was last
seen with a shelter janitor, who was later found dead and believed to have killed his
wife a few weeks before his death. Peter Hermann & Aaron C. Davis, DistrictSays it
Did All it Could in Relisha Rudd Case, WASH. POST, Sept. 2, 2014, available at
http://www.washingtonpost.com/local/crime/district-says-it-did-all-it-could-inrelisha-rudd-case/2014/09/02/2fa 123f8-32b9-11 e4-9e92-0899b306bbea story.html.
50 For a detailed description of the barriers to shelter for homeless D.C.
families, see WASHINGTON LEGAL CLINIC FOR THE HOMELESS, SHOULD DC
RESIDENTS NEED A LAWYER TO ACCESS EMERGENCY SHELTER? (2013),
http://www.legalclinic.org/wp-content/uploads/2014/06/Should-DC-Residents-Needa-Lawy'er-Hypothermia2012-2013Mid-SeasonReport.pdf.
A domestic violence advocate reported the following incident that a client
relayed to her in September 2013: P went to the Intake Center to apply for shelter. P
had been living with R and disclosed domestic violence to the Intake Center and that
she was trying to leave R. The Intake Center worker called R and asked if P could
HUFFINGTON POST,

Specifically, the Intake Center denies shelter to many families
because the families cannot prove they have slept in an unsafe place,
such as a car or abandoned building. Families are often sent to another
jurisdiction with which they have familial or historical ties, even if the
families have no current connection to the jurisdiction. 52 This has
occurred even when a member of the family fled that jurisdiction due
to domestic violence. By making the process to acquire shelter
bureaucratically cumbersome and in some cases dehumanizing, the
D.C. government is able to deter applications for emergency shelter
and claim to have lower numbers of homeless families.
Not only do these practices sometimes violate D.C.5 3 and federal
law, 54 they often act to the detriment of minor children. Agencies
serving vulnerable children and families should encourage families
without a safe place to stay to come forward and seek assistance,
rather than to hide in the shadows of apartment building hallways, bus
stations, and abandoned buildings.
In the spring of 2012, child welfare, homeless, affordable housing,
and domestic violence advocates quickly formed a coalition (the
Coalition) to raise concerns about this new reporting policy with D.C.
government officials. DHS officials responded to the Coalition's
concerns by saying that faced with homeless families whom it could
not shelter, it had no choice but to require that shelter intake workers
report such families to CPS. In commenting on the issue of reporting
families to CPS, the then-director of DHS stated, "[i]t's a slippery
slope and it's not what we want to do. But when we get down to the

stay with him. R said yes. R had not previously known that P was leaving him. The
Intake Center worker denied P shelter on the basis that she had a safe place to stay
(with R). P quoted the worker as saying, "you should be grateful [you have a place to
stay]-it's just a domestic dispute." This was not an isolated incident. In attempting
to do what it calls "diversion" from shelter, several clients have complained to
advocates that the Intake Center called their abuser to ask if the client could stay with
them after a disclosure was made regarding domestic violence.
52 Marta Beresin, Homeless Mom Given Tough Choice: Leave
DC or Place
Children in Foster Care, WASHINGTON LEGAL CLINIC FOR THE HOMELESS BLOG
(Feb. 15, 2011), http://www.legalclinic.org/?p=256.
53 The Homeless Services Reform Act gives families the right to shelter in
severe weather and permits denial of eligibility only for certain reasons. D.C. CODE §
4-753.02.
54 Because "singles" (people applying for shelter without children) are not
subjected to any of these bureaucratic hurdles, these practices also potentially violate
the federal Fair Housing Act, which prohibits discrimination against families by
housing providers, including government-funded shelters. 42 U.S.C. § 3604 (1988).

situation we have been in and we have no resources to place the
families ... we involve all the partners we can to keep the kids safe.""
But many families with whom advocates spoke viewed even the
mention of a report to CPS as a serious threat, no matter the intent. As
one parent who was threatened with a CPS investigation put it: "I'm
just so afraid.... They tell me they're going to come and have my son
56
taken away. I can't deal with that. My boys is [sic] all I know."
Another mom said, "I was afraid that my kids would be taken from me
just because I can't afford to live in D.C. 5 7
The Coalition took a two-step approach in response to the new
policy. First, they advocated with DHS and the Child and Family
Services Agency (CFSA) to reconsider the policy. Second, they
advocated for the D.C. Council to fund Section 8-style housing
vouchers for homeless families that advocates hoped would increase
shelter exit rates for families, making room for newly homeless
families to enter shelter year-round.
In April 2012, CFSA and DHS officials agreed to meet with the
newly formed Coalition about the new policy. Advocates in the
Coalition hoped the agencies would clarify how CFSA was handling
the neglect reports and hoped to discuss how the agencies could more
appropriately tackle the underlying problem of the lack of adequate
shelter and affordable housing resources for homeless families.
At the meeting, advocates argued that threats of reporting families
to CPS were deterring families from seeking assistance, thereby
putting children at greater risk than if DHS provided shelter or
housing, a more humane and cost effective solution to the family
homelessness crisis. They asked agency officials for a new protocol
for shelter intake workers. The Coalition also asked the agencies to
advocate with the mayor for additional funding for housing solutions
for homeless families at risk of separation in the administration's
coming fiscal year budget.
55 Gowen, supra note 3. Agency officials claimed the reports were made in
order to engage more help for families, but little help was forthcoming. When the
Coalition asked child welfare agency officials if they had additional resources to
house families, they said they did not. Why did DHS choose to involve D.C.'s child
welfare agency as a partner and not housing agencies such as the D.C. Housing
Authority? Did this decision reflect an attempt to bring additional resources to the
table for homeless families or an attempt to suppress shelter applications? Did the
agency believe families seeking shelter were in need of affordable housing or did
they blame them for their plights? See infra Part I.F.
56 Gowen, supra note 3.
57 id.

The discussion took a very circular course, and advocates left the
meeting with little understanding of the agencies' positions on the
issues. For example, child welfare officials stated at the meeting that
they did not have the capacity in their differential response system, 58 a
system designed to divert certain categories of neglect reports away
from the normal investigation and removal process, to use differential
response for families being referred by the shelter Intake Center. But
they also said that differential response was inappropriate in the case
of a family reported for neglect due to homelessness alone, because
such reports would not allege facts supporting neglect. Accordingly,
they said such reports would not go through an investigation and
assessment process but would be screened out as information and
referral calls only. If this was the case, advocates wondered, why were
Intake Center staff mandated to make a report of neglect to begin
with?
At the close of the meeting, DHS officials promised to issue a
protocol to guide shelter intake workers regarding when reports to CPS
should be made, but the officials were not clear on what the protocol
would include. They also pledged to work together to find additional
resources to assist families with shelter or housing to avoid a neglect
report.
After the meeting, the agencies failed to deliver substance on either
promise. Nearly eighteen months later, agency officials confirmed in
an e-mail to advocates that the protocol had not yet been finalized.
And nearly two years later, the protocol still had not been sent to
advocates or made public (if it existed at all). Agency officials told
advocates that shelter intake staff were consulting CPS but not
reporting families unless directed to do so by CPS, but advocates never
received written confirmation of this. 59 Families continued to be
threatened with reports.
D. Did D.C. 's Budget Require a Policy Shift?
Budgetary choices are policy choices. Clearly, if the government
does not fund enough family shelter units or affordable housing for
58 In 2010, D.C. law was amended to permit certain categories of reports of
suspected abuse or neglect to result in a family assessment rather than an
investigation. This is called "differential response." D.C. CODE § 4-1301.04(a)(1)(2) (2005) (amended by D.C. Law 18-228 (2010)).
59 A FOIA request made in the fall of 2013 to both agencies turned
up no
protocol on the issue whatsoever.

very low-income families, then some children will be unnecessarily
separated from their families. Ironically, at the time of its policy shift,
the D.C. government had an overall budget surplus and opportunities
for federal funding that could have helped to address the crisis. Its
choice to instead mask the crisis and punish the victims was a matter
of policy rather than budget.
While the homeless services budget at the time may have been
insufficient to address the family homelessness crisis, D.C. was one of
a handful of U.S. cities enjoying an overall budget surplus at the very
time the policy of reporting families for neglect, rather than sheltering
them, went into effect. 60 In response to questions about the new
reporting policy, then-D.C. Councilmember Jim Graham (D-Ward 1)
said, "[w]e have a $240 million surplus and we're reporting that the
District of Columbia is one of the wealthiest cities in the United States
would we be
and that means the world. With so much prosperity, why
6
talking about doing less for those who have nothing?,, 1
Not only was the D.C. government failing to address the
homelessness crisis by failing to appropriately increase local funding
for housing and shelter, it also failed to apply for federal funding that
could have helped address the crisis. In 2012, the United States
Department of Health and Human Services (HHS) announced the
availability of competitive grant funds to be used over a five-year
period to support "Partnerships to Demonstrate the Effectiveness of
Supportive Housing for Families in the Child Welfare System., 62 The
HHS funding opportunity announcement recognized and discussed the
interplay between housing instability and child protective services
systems, the potential cost savings from housing homeless families
rather than placing children of homeless families in foster care, and the
importance of collaboration between local child welfare and housing
agencies. The five $1 million grants were to be awarded to support
four purposes, the first being "the development or expansion of triage
procedures for a subset of families who come to the attention of the
child welfare system due to severe housing issues and high service
needs.",63 D.C. was not awarded the grant funding.
60
61
62

Gowen, supra note 3.
id.
Announcement, U.S. Dep't of Health & Human Serv. Admin. for Children

& Families, Partnerships to Demonstrate the Effectiveness of Supportive Housing for
Families in the Child Welfare System: HHS-2012-ACF-ACYF-CA-0538 (2012),
available at http://www.acf.hhs.gov/grants/open/foa/files/HHS-2012-ACF-ACYFCA-0538_0.pdf [hereinafter HHS Announcement].
63 Id. (emphasis added).

D.C. also failed to obtain Family Unification Program (FUP)
housing vouchers, 64 which were made available by the U.S.
Department of Housing and Urban Development (HUD) in 2010,
when the family homelessness crisis in D.C. was in full swing. HUD
made 2,543 Section 8 Housing Choice vouchers available in 2010 for
families for whom "inadequate housing [was] the primary cause of...
separation or near separation from their children." 65 There was
precedent for the receipt of FUP vouchers in D.C.-D.C. had applied
for and received these vouchers in 1997, 1998, 1999, and 2000.66 But
D.C. has received no new vouchers since 2000,67 despite increased
need.
E. Advocates Win Local Fundingfor Housingfor Homeless
Families at Risk of Child Welfare Involvement, but it's Too Little, Too
Late
The Coalition was successful, however, in convincing the D.C.
Council to use local funding for Section 8-style housing subsidies

(Local Rent Supplement Program (LRSP) vouchers) in 201368 and
64

In 1992 (pursuant to authorizing legislation signed into law by President

George H. W. Bush in 1990), HUD began to invest annually in Housing Choice
Vouchers for states to use to assist families separated or at risk.of separation due to
inadequate housing. (A small percentage are used for youth aging out of foster care
to prevent them from becoming homelessness.) HUD issued 46,656 FUP
reunification vouchers to jurisdictions across the U.S. annually from 1992 to 2001,
and in 2009 and 2010/2011. (D.C. received only 400, far less than many other
jurisdictions despite a high level of need.) No new vouchers have been issued since
2011. NAT'L CTR. FOR Hous. & CHILD WELFARE, CUMULATIVE LIST OF HUD's FUP
at
available
1992-JUNE
2011,
SITES
http://www.nchcw.org/uploads/7/5/3/3/7533556/fup_cumulativelist.pdf [hereinafter
CUMULATIVE LIST]. This enabled over 200,000 children to be reunited with their
families from foster care, or to avoid foster care placements altogether. NAT'L CTR.
FOR HOUS. & CHILD WELFARE, HUD'S FAMILY UNIFICATION PROGRAM 1, available
at http://www.nchcw.org/uploads/7/5/3/3/7533556/fupoverviewjune 2012.pdf.
65 Press Release, U.S. Dep't of Hous. & Urban Dev., HUD Provides
Rental
Assistance Vouchers to Help More than 2,500 Families Stay Together (Aug. 5, 2010)
(emphasis added).
66 CUMULATIVE LIST, supra note 64.
67 id.
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2014 69 to help move families out of shelter. The Coalition used the.
stories of families living in unsafe places, being denied shelter, and
being reported to CPS to advocate for these vouchers for homeless
families. The hope was that the LRSP vouchers would create
movement in the shelter system so that the following year there would
be more flow in the system-families could move out of shelter and
into affordable housing units with LRSP vouchers, and newly
homeless families could move in to shelter. The D.C. Council included
funding for 285 locally funded Section 8 vouchers specifically for
homeless families in the fiscal year 2013 budget. Due to continued
advocacy, the D.C. Council also funded Section 8 housing vouchers
for approximately 225 homeless families the following year, in fiscal
year 2014.
In addition, the council found $1 million within the budgets for
fiscal years 2013 and 2014 to pay for a "Flexible Family Services
Fund" (FFSF) within D.C.'s child welfare agency, to provide for shortterm motel stays for homeless families at risk of child welfare
involvement due to homelessness. However, the guidelines for the
program stated that "a child abuse or neglect report must be made via
the [child protective services] hotline" in order for the family to be
eligible for FFSF funds.7 °
CFSA did not begin using the FFSF until July 2013, and the funds
dried up almost immediately due to high demand. 71 CFSA placed
approximately 50 Priority One homeless families referred by the
shelter Intake Center in motels in July. 72 By August 1, 2013, one
month later, the funds that the D.C. Council and advocates had hoped
would last until October 1, 2013-the beginning of fiscal year 2014had been depleted, and Priority One families were, once again, fending
for themselves.
The Legal Clinic worked with dozens of families who became
homeless too late to benefit from the FFSF funds, including Jessica,7 3
her fianc6e, and their four-year-old child. They had been residing in
69
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15, 2013), available at http://www.dcfpi.org/wpcontent/uploads/2013/03/7-18-13-FY-2014-Budget-ToolkitHousing-Final-2ndvote.pdf.
70 D.C. CHILD WELFARE SERV. AGENCY, EXEC. OFFICE OF THE MAYOR,
FFSF
REPORT (2013) (on file with author).
AFFORDABLE HOUSING? (July

71 id.
72 Id.

All names in this section have been changed to protect the confidentiality of
the clients.
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their car for several months when they contacted the Legal Clinic.
Jessica's fianc6e worked at Home Depot, and Jessica was receiving
disability benefits because of a permanent disability.
Sharon and her three- and five-year-old children became homeless
in May 2013 after fleeing domestic violence. She and her children had
been sleeping in a park after running out of friends with whom to stay.
Sherry was eight months pregnant, with a two-year-old and a fouryear-old. When she contacted the Legal Clinic, her family had been
living in the family car for six weeks. Sherry was working full time
when she lost her job due to complications with her pregnancy that
caused her to be hospitalized.
Evie and her six- and ten-year-old children were evicted in the
summer of 2013 for nonpayment of rent. Evie worked for Starbucks
part-time, earning $800 per month and was also in a medical office
administrator program, but said she often missed job training due to
her family's homelessness. She stayed with friends for a while after
losing her housing, but eventually ended up sleeping in her car with
her children.
Each of these families made numerous trips to the Intake Center
during the summer and fall of 2013. Each time they were told that
despite their predicaments they could not be placed in shelter until the
weather got cold.
F. D.C. 's Shift Toward an IndividualPathology View of Family
Homelessness and Poverty
Why did the D.C. government fail to allocate surplus revenues or
access additional federal resources in order to ensure that homeless
families had immediate access to shelter? What was driving the change
in policy towards homeless families applying for shelter outside the
winter?
The D.C. government's response to the steep rise in family
homelessness from 2008 to 2012-first limiting access to shelter, then
threatening homeless families with child neglect reports-was
indicative of a shift in its view towards poverty and homelessness.
That shift was evident
in other policy and budget decisions being made
74
at the time as well.
Denying shelter to homeless families and instead reporting them to
CPS can seem more or less justifiable depending on the lens through
74

See infra notes 83-88 and accompanying text.

which one views poverty and homelessness. Policymakers can either
believe the cause of family poverty and homelessness is poor
behavioral choices on the part of individual parents, or that poverty
and homelessness result from structural forces beyond an individual
family's immediate control. 75 For example, is a father's inability to
support his family on his meager wages his fault for having only a
high school diploma or is the problem the high expense of a college
education and the dearth of living wage jobs? If a homeless parent
cannot find housing she can afford is her family's homelessness her
fault or is it the result of a governmental failure to invest adequately in
affordable housing for very low-income families? Is a mother solely at
fault for leaving her children in the car while she attends a job
interview, 76 or is the problem in part the lack of affordable child care
for low-income workers? How a government responds to poverty or
homelessness is often based on its understanding of the root causes of
poverty and homelessness.
Until recently, D.C.'s policy choices-and to a certain degree its
investments-reflected a view that structural issues, rather than
individual pathologies or behavioral choices, were the root causes of
poverty. For example, when Congress passed the 1996 Welfare
Reform Act, 77 creating the TANF program and ending the entitlement
to welfare benefits for poor families, the D.C. government took a
progressive approach. While some states embraced the punitive
measures encouraged by the financial incentives in the Welfare
D.C. Action for Children describes the structural or systemic nature of
poverty in many D.C. neighborhoods this way: "Some D.C. neighborhoods have
many assets that enrich children's lives. Others, however, are characterized by
concentrated poverty, which creates and continues many challenges for children and
families ... including poor performing schools, higher levels of violent crime and
less access to healthy food, libraries and parks and recreation centers. These
neighborhood-based differences drive inequity in opportunity for our city's children
and are beyond the power of individual children or families to change. They are the
product of and perpetuate a long and regrettable history of racial discrimination and
segregation that was institutional and created and enforced over centuries by laws
and practices whose effects we still feel today." D.C. ACTION FOR CHILDREN, Family
and Community (Sept. 9, 2012), http://www.dcactionforchildren.org/kidscount/family-and-community.
76 See Bryce Covert, We 're Arresting Poor Mothers for our own Failures,
NATION, July 22, 2014, http://www.thenation.com/blog/180753/were-arresting-poormothers-our-own-failures# (discussing the cases of mothers arrested for leaving their
children alone while they work or seek employment).
77 Personal Responsibility and Work Opportunities Reconciliation Act of 1996,
Pub. L. No. 104-193, § 103(a)(1), 110 Stat. 2105, 2112-60 (1996) (amending 42
U.S.C. § 601).
75

Reform Act, the D.C. government developed policies to support rather
than penalize families. For example, from 1996 until very recently, the
D.C. government opted to use local funding to extend benefits to
families who had reached the federal time limit for receiving benefits
but were unable to find employment. 78 Policymakers recognized that
TANF recipients in D.C. faced79a host of barriers to employment that
were not quickly surmountable.
D.C. has taken a progressive approach to filling other federal
funding gaps as well, once more reflecting a view of poverty that is
nuanced and looks to structural causes and solutions. For example, the
D.C. government chose to use local funding to (1) provide temporary
disability assistance to residents with disabilities who are awaiting
decisions on their federal disability applications; 80 (2) invest in
housing choice vouchers after the federal Housing Choice Voucher

78

LIMIT

D.C. KIDS COUNT, POLICY SNAPSHOT: D.C. ROLLS OUT 5-YEAR TANF TIME
(Aug.
2011),
available
at

https://www.dcactionforchildren.org/sites/default/files/Snapshot-TANF-final.pdf
("Historically, the District has contributed local funding to cover families who
exceed the federal time limit.").
79 This was borne out by a 2003 study conducted by the Urban Institute on
TANF recipients in D.C. It found that most families had a combination of barriers to
full time employment, including severe domestic violence (14.6%), less than a high
school diploma (37.9%), low work experience (27.1%), physical health problems
(16%), mental health problems (20%), caring for a child with health or behavioral
problems (25.7%), and child care problems (41.6%). GREGORY Acs & PAMELA
LOPREST, URBAN INST., A STUDY OF THE DISTRICT OF COLUMBIA'S TANF
CASELOAD
iii
(2003),
available
at
http://www.urban.org/uploadedPDF/410863_DC-TANF.pdf.
80 Interim Disability Assistance Amendment Act of 2000, D.C. Law 13-252
(2001). D.C.'s Interim Disability Assistance (IDA) program, which began in 2001,
provides $270 in monthly cash assistance to residents who meet threshold disability
criteria indicating they will likely be found eligible for federal disability assistance.
Recipients are eligible for benefits until they begin receiving federal disability
payments, which can take up to two years or longer. If they are successful, the D.C.
government recoups the assistance from the applicant's lump sum award from the
Social Security Administration.

81
program was essentially flat funded from 2005 to 2010;
82 and (3)
provide health insurance to non-Medicaid eligible families.
But beginning in 2011, the D.C. government's policy and budget
choices related to poverty and homelessness began to reflect a
significant shift in philosophy toward a view that individual
pathologies, behavioral choices, and a "culture of dependency" were
the culprits. The new view was used to let officials easily off the hook,
with no need to find programmatic solutions to family homelessness
and poverty, especially ones that required an up-front investment.
This philosophical shift was evident not only in the D.C.
government's punitive reaction to the sharp increase in family
homelessness discussed above, but also in other major policy and
budget choices made by the D.C. Council and Mayor since 2011,
including (1) enactment of a sixty-month lifetime limit on a family's
receipt of TANF benefits (2011); 8 3 (2) repeal of the right of homeless
families to be sheltered in "apartment-style" shelter units (201 1);84 (3)
enactment of stricter residency eligibility requirements for emergency
family shelter (2011); 85 (4) attempted but unsuccessful enactment of
regressive changes to the homeless services law (2013);86 (5) the shift
81

Local Rent Supplement Program Emergency Amendment Act of 2008, 55

D.C. Reg. 2518 (Mar. 14, 2008). In 2008, the D.C. Council passed legislation and
funding authority for permanent housing vouchers called "Local Rent Supplement
Vouchers." The vouchers operate identically to federal Housing Choice Vouchers,
but are not portable to another jurisdiction. The D.C. government currently funds
approximately 3,250 LRSP vouchers, most of which were created in fiscal years
2007 and 2008. See infra note 223.
82 Via the D.C. Healthcare Alliance program, which began in 2001, D.C.
led
the nation in health care reform by ensuring that D.C. residents with incomes up to
200% of the Federal Poverty Level (FPL) who were not eligible for Medicaid or
Medicare received health insurance coverage. Immigrant children in D.C. who are
excluded by law from Medicaid coverage are also covered by the Alliance if they
live in families with income below 200% of the FPL.
83 Fiscal Year 2011 Supplemental Budget Support Emergency Act of 2010,
58
D.C. Reg. 662 (Jan. 28, 2011).
84 D.C. CODE § 4-753.01(d) (2014).
85 D.C. CODE § 4-751.01(32) (2014). Even the New York Times editorial board
condemned the D.C. government for this, stating it was "another example of how
budgetary pressure can lead to very bad public policy." Editorial, Out in the Cold,
N.Y.
TIMES,
Nov.
12,
2010,
at
A22,
available
at
Shttp://www.nytimes.com/2010/11/13/opinion/13sat4.html?partner=rssnyt&emc=rss.
86 Homeless Services Reform Amendment Act of 2013, B20-281, 20th
Council
(D.C. 2013). For a description of how the advocacy community in D.C., including
people experiencing homelessness, came together to fight these amendments, see
Marta Beresin, Amber Harding & Nassim Moshiree, Homelessness and the Law: A
Community Comes Together to Defend Homeless Citizens of the Nation's Capital,5

away from funding long-term housing solutions for homeless families
(2012/2013); 87 and (6) use of communal-style recreation centers as
overnight shelter placements for homeless families (2014).88
Each of these policies and budget choices reflected a shift toward a
view that the causes of poverty and homelessness are poor behavioral
choices rather than structural forces beyond an individual family's
immediate control. These policy choices ignore the climate in which
low-income parents struggle to provide for their children, 89 including
the steep rise in housing costs, the low-wage job market, the high cost
of secondary education, and unemployment rates that have remained
persistently high in D.C. after the 2008 recession for certain
populations.9" These policies cannot be explained as tough choices that
needed to be made due to limited economic resources because they
were made at a time when D.C. was enjoying a budget surplus. Fiscal
years 2011, 2012, and 2013 in D.C. ended with large budget
surpluses. 9 1
24
(Spring
2014),
available
at
http://www.icphusa.org/index.asp?page=20&uncensored= 14&story= 103&pg=216.
As originally introduced, the Homeless Services Reform Amendment Act would
have, among other things, (1) required sheltered families to accept housing offers or
be terminated from shelter, even if the housing offered was unaffordable, unsafe, or
otherwise inappropriate; (2) reduced the due process rights of families who wished to
challenge transfers or terminations from shelter; and (3) required families to
contribute to escrow savings accounts as a condition of receiving shelter.
87 See DC FISCAL POLICY INST., WHAT'S IN THE MAYOR'S
PROPOSED FY 2014
BUDGET
FOR
HOMELESS
SERVICES?
(Apr.
12,
2013), available at
UNCENSORED

http://www.dcfpi.org/wp-content/uploads/2013/03/FY- 14-Proposed-BudgetToolkitHomeless-Services.pdf (discusses increases in the Rapid Re-Housing budget
at DHS as the main response of the administration to family homelessness and the
need for housing subsidies for families. Rapid Re-housing vouchers generally
provide only 4-12 months of housing assistance.).
88

DC to put Newly Homeless Families in 2 Rec Centers, WASH. POST, Jan. 31,

2014,
http://www.washingtonpost.com/local/dc-to-put-newly-homeless-familiesinto-2-rec-centers/2014/01/31/953bd9ae-8ac8-11 e3-916e-e01534b 1e 132_story.html.
89 They also ignore the effect of drastic federal reductions to
programs that
assist people in low-income communities, such as TANF, Public Housing, and
Section 8 housing.
90 See generally MARINA MANGANARIS, DC FISCAL POLICY INST., FOR SOME
GROUPS OF DC RESIDENTS, UNEMPLOYMENT REMAINS HIGH IN WAKE OF THE

RECESSION (Mar. 7, 2013), http://www.dcfpi.org/wp-content/uploads/2013/03/3-713-Unemployment-Paper-Final .pdf.
91 In fiscal year 2013, the end of year surplus was $321 million. District
Reports

Another

Major

Budget

Surplus,

WASH.

POST,

JAN

31,

2014,

http://www.washingtonpost.com/local/dc-politics/district-reports-another-majorbudget-surplus/2014/01/31/18f52200-8a88-11 e3-a5bd-844629433ba3_story.html.

There was further evidence of the philosophical shift as well:
During this period, terms such as "culture of dependency" became
commonplace in policy discussions with government officials and
officials who ran the Community Partnership for the Prevention of
Homelessness, D.C.'s main contractor for the homeless services
continuum of care. These officials claimed that a "culture of
dependency," also referred to as a "cycle of dependence," was at the
root of D.C.'s growing family homelessness problem. Government
officials opined to media outlets and D.C. legislators that families who
did not really need assistance were coming into shelter, and that this,
rather than an actual rise in family homelessness, was the true cause of
the crisis. For example, the mayor's chief of staff was quoted by the
Washington Post in February 2014 as saying, "[w]e do not believe that
there is a family homeless crisis that many people claim there is....
We think there is a crisis of too many families in shelters, and that's 92a
meaningful distinction because it drives how you solve the problem."
The motivation behind these statements was simple: If homeless
parents were to blame for their situations, the community would have
less sympathy for them. If the community has less sympathy for
homeless families it is easy to blame them, and then turn that blame
into the culpability necessary to justify a child neglect report.
Moreover, "[b]laming parents who. . . are poor and of color.., takes
advantage of their relative lack of political power and of negative
stereotypes about them." 93 The philosophical shift benefited the city's
92

Aaron C. Davis, D.C. Mayor Asks for Emergency Legislation to Deal with

Feb.
19, 2014,
Surge of Homeless into Shelters, WASH. POST,
http://www.washingtonpost.com/local/dc-politics/dc-mayor-asks-for-emergencylegislation-to-deal-with-surge-of-homeless-into-shelters/2014/02/19/d2edb962-998 11Ie3-b88d-f36c07223d88_story.html. Since D.C. law permits denial of shelter to any
family with another safe housing arrangement, Administration officials' claims that
the families they were serving were not truly in need seemed disingenuous. Their
position also belied national statistics showing that family homelessness dramatically
increased across the United States as a result of the 2008 recession. See Press
Release, U.S. Dep't of Hous. & Urban Dev., HUD Issues 2009 Annual Homeless
available at
Assessment
Report
to Congress
(June
16,
2010),
http://portal.hud.gov/hudportal/HUD?src=/press/press-releases-media-advisories/20
10/HUDNo.10-124 ("The total number of homeless persons in America dropped
slightly between 2008 and 2009 although the number of homeless families increased,
almost certainly due to the ongoing effects of the recession."). See also supra note 30
(regarding U.S. Department of Education statistics on the increasing number of
homeless children enrolled in public schools).
93 Jessica E. Marcus, The Neglectful ParensPatriae: Using Child Protective
Laws to Defend the Safety Net, 30 N.Y.U. REV. L. & SOC. CHANGE 255, 256 (2006).

administrators by giving them a convenient excuse not to invest in real
solutions to homelessness, such as long-term, significant investments
in affordable housing.
II. REPORTING PARENTS FOR CHILD NEGLECT BECAUSE THEY
ARE HOMELESS UNDERMINES CHILD WELFARE SYSTEM GOALS
A. Two-Fold Goals of the Child Welfare System: Protecting
Children andFamily Preservation
The goals of the child welfare system are twofold: to protect
children from harm and to strengthen families in order to preserve the
parent-child relationship. The D.C. Court of Appeals has repeatedly
held that the purpose of the D.C. Child Abuse and Neglect statute 94 is
to "promote the best interests of allegedly neglected children," 95 and
that these interests "are presumptively served by being with a parent,
provided that the parent is not unfit." 96 In fact, D.C.'s neglect statute
expressly spells out this preference, stating that it "shall be presumed
97
that it is generally preferable to leave a child in his or her home."
The goal of family preservation is also reflected in the history of
federal child welfare policy and law. Since the enactment of the
Adoption Assistance and Child Welfare Act of 1980 (AACWA),
federal law has required that states, in order to be reimbursed for foster
care costs, use "reasonable efforts" to prevent removal of children
from their homes, and to reunite children in foster care with their

D.C. CODE §§ 4-1301-71.
9'Inre T.G., 684 A.2d 786, 788 (D.C. 1996) (quoting In re A.S., 643 A.2d
345, 348 (D.C. 1994) (quoting In re B.C., 582 A.2d 1196, 1198 (D.C. 1990) (per
94

curiam))). See also In re J.J.Z., 630 A.2d 186, 191-92 (D.C. 1993); In re J.A., 601

A.2d 69, 76 (D.C. 1991) (per curiam); In re D.S., 88 A.3d 678, 685 (D.C. 2014) ("As
for the breadth of the court's power, it is true, for example, that the child's interest,
not the parents' conduct, is the overriding concern in a neglect proceeding.").
96 In re T.G., 684 A.2d at 788 (quoting In re S.G., 581 A.2d 771, 785
(D.C.
1990)). See also In re D.S., 88 A.3d 686 (citing In re S.G., 581 A.2d at 786 (D.C.
1990) ("a child's best interests usually will be to be in the custody of his or her
natural parent or parents.")); citing In re S.K., 564 A.2d 1382, 1387 (D.C. 1989) ("a
child's best interests are presumptively served by being with a parent, provided that
the parent is not unfit.").
97 D.C. CODE § 16-2320(a)(1) (2007). See also D.C. CODE § 4-1303.01a ("The
[CFSA] agency shall have as its functions and purposes: (b)(1) providing services
that prevent family dissolution or breakdown, to avoid the need for protective
services or out-of-home placements.").

families. 98 While weakened under the Adoption and Safe Families Act
of 1997 (ASFA), 99 which replaced the AACWA, federal law still
requires agencies to make "reasonable efforts" toward family
reunification in recognition of the paramount importance that ties with
families of origin have to the emotional well-being of children.
While at first glance the goals of protecting children and
preserving the parent-child relationship may seem contrary to each
other, most experts agree that family preservation is essential to the.
well-being of children. The social science literature contains a
significant number of studies demonstrating what most people
instinctively know-most children do better on a range of
measurements for well-being when they remain with their families
than they do when removed from their families and placed with
strangers in foster care.100 This is true even if a child has experienced
neglect at home. Recent studies have found that children who have
experienced neglect, but are not removed from their homes, do better
than their counterparts who have experienced similar levels of neglect
and been placed in foster care. 101 This is not only true of older children
98 Adoption Assistance and Child Welfare Act of 1980, 42 U.S.C. §
671(a)(15)(B)(i)-(ii) (1980) ("[R]easonable efforts shall be made to preserve and
reunify families: (i) prior to the placement of a child in foster care, to prevent or
eliminate the need for removing the child from the child's home; and (ii) to make it
possible for a child to safely return to the child's home.").
99 Adoption and Safe Families Act of 1997, Pub. L. No. 105-89, 111 Stat. 2115
(1997). ASFA weakened the requirement of reasonable efforts most significantly by
shortening the time period during which child welfare agencies were required to
work with parents towards reunification to 12 months from the time of removal.
Where housing is the main barrier to reunification, this time limit is unrealistic.
100 See Joseph J. Doyle, Jr., ChildProtection and Child Outcomes: Measuring
the Effects of Foster Care, 97 AM. ECON. REV. 1583 (2007) ("[Children] placed in
foster care are far more likely than other children to commit crimes, drop out of
school, join welfare, experience substance abuse problems, or enter the homeless
population.") (citing June M. Clausen et al., Mental Health Problems of Children in
Foster Care, 7 J. CHILD & FAM. STUD. 283 (1998); MARK E. COURTNEY & IRVING
PILIAVIN, INST. FOR RES. & POVERTY, UNIV. WIS. SCHOOL SOC. WORK, FOSTER
YOUTHS TRANSITION TO ADULTHOOD: OUTCOMES 12 TO 18 MONTHS AFTER LEAVING
OUT-OF-HOME CARE (1998); AMY DWORKSY & MARK E. COURTNEY, U.S. DEPT.
HEALTH & HUMAN SERV., SELF-SUFFICIENCY OF FORMER FOSTER YOUTH IN
WISCONSIN: ANALYSIS OF UNEMPLOYMENT INSURANCE WAGE DATA AND PUBLIC

ASSISTANCE DATA (2000);

Bo Vinnerljung

et al., Former Stockholm Child

Protection Cases as Young Adults: Do Outcomes Differ Between Those That
Received Services and Those That Did Not?, 28 CHILD. & YOUTH SERV. REV. 59

(2006)).
10' See, e.g., Doyle, supra note 100 (finding that Illinois children on the

margin of placement tend to have better outcomes when they remain at home,

who have had time to form strong bonds with their parents. A
University of Florida study of babies with prenatal exposure to cocaine
found that at age six months, infants placed in foster care fared
significantly worse than those who remained with
their birth parents,
02
constant.
held
were
variables
other
all
even when
. In the largest study to look at the long-term effects of foster care
on children, Joseph Doyle of the Massachusetts Institute of
Technology studied the cases of 15,000 children in the Illinois child
welfare system from 1990-2002 whose cases could have either
resulted in the child ending up in foster care or with the family
receiving services. 103 The cases involved similar levels of neglect or
abuse in the home, and the study showed that children who stayed with
their families were less likely to be arrested, less likely to become teen
parents, and more likely to hold jobs as young adults.10 4 This was
especially
true for the children in the study who entered foster care as
05
1
teens.
And the immediate trauma experienced by children of all ages
when they are removed from the only family they have ever known
and placed with strangers cannot be overlooked. As the executive
director of a New York City foster care agency explained,
"[s]eparation is traumatic. In the vast majority of neglect cases, most
kids, despite their circumstances, experience a debilitating sense of
losing control. There's a fear that anyone can knock on the door and
take them away. And more ' often
than not, in the mind of the child it's
'what have I done wrong?"" 0 6
Federal and D.C. laws emphasize the importance of the bonds
between children and their parents, and studies clearly indicate
children do better, even neglected children, when their families remain
intact. So why had the D.C. government decided to report homeless
especially older children); Catherine R. Lawrence et al., The Impact Of Foster Care
On Development, 18 DEV. & PSYCHOPATHOLOGY 57-76 (2006) (Children placed in
foster care showed higher levels of internalizing problems compared with children
who were maltreated but remained in the home).
102 Carol R. Golubuck, Cash Assistance to Families:An
Essential Component
of Reasonable Efforts to Prevent and Eliminate Foster Care Placement of Their
Children, 19 CLEARINGHOUSE REV. 1393, 1394 (1986) (citing Richard Wexler, OpEd., Katelynn's Case Was a Rare Exception, WASH. POST, Jan. 28, 2001, at B8).
03 Doyle, supra note 100, at 1583.
04 Id. at 1590.
105 Id.
06

Alyssa Katz, Impaired Judgment,

CITY LIMITS,

Feb. 1, 1999, at 21,

available
at
http://www.citylimits.org/news/articles/2360/impairedjudgment/2#.VER8Z-e IsXw.

families to CPS rather than shelter them to prevent separation? The
philosophical shift in perspective discussed above was at the heart of
the decision. Considering that more than 99% of D.C. foster children
are non-white, 1° 7 one cannot ignore the possibility that the new
the
reporting policy also may have reflected a "tendency to undervalue
0 8
children."'
their
and
color
of
parents
poor
between
bonds
B. Reporting Familiesfor ChildNeglect Based on Lack of Safe
Housing Undermines Child Welfare Goals and is not in Children's
Best Interests
As discussed previously, in reaction to D.C.'s policy of reporting
Priority One homeless families for child neglect rather than assisting
them with shelter or housing, a coalition came together in the spring of
2012 to push for a more appropriate government response. These
advocates were united in the belief that rather than serving its goals,
D.C.'s reporting policy was undermining the child welfare system in
three significant ways.
First, investigating loving, capable parents like Mary Brown for
child neglect diverts the attention and resources of child welfare
workers from children truly at risk of physical and sexual abuse, and
intentional neglect. As Richard Wexler has explained, "while [child
welfare] workers are interrogating families over poverty, something
else isn't getting done. A visit by a caseworker to check out a hotline
call is delayed or it doesn't happen at all. The extra phone call isn't
made. A child in foster care is not seen. So a child in real danger is
missed."' 10 9 Child welfare workers have large caseloads and limited
time. In 2012, D.C.'s Intake Center for homeless families reported 124
In 2010, 99.6% of foster children in D.C. were non-white: 88.4% were nonHispanic black; 4% were non-Hispanic white; 1% were non-Hispanic Asian; 2.7%
were non-Hispanic multiple races or ethnicities; and 8.3% were Hispanic. CASEY
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at
available
(2010),
COLUMBIA
OF
DISTRICT
FACTS:

http://www.childwelfarepolicy.org/tools/assets/files/District-of-Columbia- 1.pdf.
108 Marcus, supra note 93, at 297 (citing DOROTHY ROBERTS, SHATTERED
BONDS: THE COLOR OF CHILD WELFARE (2002)) ("Dorothy Roberts provides
convincing evidence that in this country, the bonds between African-American
children and their parents are undervalued by policymakers and by the government
officials who run the child welfare system. It may be that many white Americans
view the removal of children from their parents as an acceptable solution to the
problem of child poverty, as long as those children are primarily children of color.").
109 Richard Wexler, Take the Child and Run: How ASFA and the Mentality
Behind it Harm Children, 13 UDC/DCSL L. REV. 435, 445 (2010).

families to CFSA because they were without safe housing and seeking
shelter on a day when the city would not place them. What did child
welfare workers not accomplish when they were answering these calls
and investigating these reports?
Second, as implemented in D.C., the policy also undermined child
welfare system goals because it discouraged homeless families from
seeking help and making themselves known to government officials,
which placed children at risk of hypothermia and other negative
consequences of homelessness. As discussed above, rather than simply
reporting Priority One families, the Intake Center warned families first
that if they insisted they had no safe place to stay, they would be
reported to CPS. This warning system seemed directly designed to
discourage shelter applications-and it was working. Upon receiving
the warning that they might be reported to CPS, many parents walked
away from their shelter applications without completing them. At an
April 2012 meeting with the Coalition, the director of DHS reported
that a few weeks into the implementation of the new policy,
approximately ten families had been threatened with a report and that
seven of the ten had left the Intake Center and decided not to seek
shelter.
Sheila Hawkins" 10 was one such parent who decided not to seek
shelter after learning that she would be reported to CPS. She worked
seven days a week as a hair stylist to provide for herself and her two
school-age children. She could not find an apartment she could afford
on her $1,100 per month income, so she temporarily placed her
children with her cousin and started staying with different friends or in
her car. In September 2011, she applied for shelter at the Intake
Center. The Intake Center told her that no families were being placed
until the weather dipped below freezing.
In late March 2012, Sheila called the 24-hour Shelter Hotline and
told them she and her children (who were back in her care) had
nowhere to stay. The Hotline worker told her the weather was not cold
enough to place her. She also said she may have to call CPS and have
the children removed if Sheila could not provide them with a safe
place to stay. Sheila finally reached an out-of-town friend who said she
could stay with her for the weekend only. The following Monday,
Sheila called the Legal Clinic because she had no place to stay again.
She was offered help in accessing shelter, but she refused to try again.
She was too fearful that she would lose her children.
110 This name has been changed to protect the client's confidentiality.

Advocates also worried that the threat to report families to CPS
would be most effectively used against those most in need of child
welfare services and support. For example, a parent with a history of
substance abuse, domestic violence, or prior involvement with child
welfare would more likely leave the Intake Center when threatened
with a report than a family with no such risk factors. Yet these were
exactly the families that the government should be ensuring do not slip
through the cracks. Rather than scare them away, advocates believed
the government should encourage vulnerable families to self-identify
and do all it can to provide adequate support when they do.
Third, advocates feared that reporting families for neglect due
solely to homelessness could lead to the unnecessary and traumatic
separation of children from parents who were perfectly capable of
caring for them with minimal support.
DHS and CFSA officials attempted to assure advocates that
reporting families for neglect did not mean that the children would be
removed from their homes. In fact, officials said, they recognized that
under D.C. law, children cannot legally be separated from their parents
due to poverty or homelessness alone."'
But D.C. statistics indicated that in some instances children were
being removed from their families primarily due to lack of adequate
housing. While the percentage was low, it was not insignificant. In
fiscal year 2008, of the 742 children removed from their families by
CFSA, for 34, or five percent, inadequate housing was a primary
reason for entry into foster care." 2 From 2009 to 2012, the percentage
varied from two to four percent. 1 3 Extrapolating from the first four
This is because, as discussed infra Part III, D.C. law contains a poverty
defense to child neglect.
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ualPublicReportFINAL.pdf. In FY 2011, 17 children or 3% of the 604 children
placed in foster care were removed from their families primarily due to inadequate
housing. D.C. CHILD & FAMILY SERV. AGENCY, ANNUAL PUBLIC REPORT 22 (2011).
In FY 2012, 12 children or 2% of the 512 children placed in foster care were
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housing. D.C. CHILD & FAMILY SERV. AGENCY, ANNUAL PUBLIC REPORT 29 (2012),
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While the numbers are relatively low for removals based on
inadequate housing, advocates had reason to believe that those
numbers belied the real statistics. As explained below, D.C. law has a
poverty defense to neglect, making it unlikely that city attorneys
would file neglect petitions citing lack of adequate housing alone as a
basis for removal of children. Rather, city attorneys take the approach
of listing lack of adequate shelter plus every legally sustainable
allegation of neglect that they can muster. Many of these neglect
allegations also relate to homelessness, such as the number of school
days missed, missed vaccinations, or domestic violence.
Moreover, Children's Law Center lawyers, who represent the bulk
of children in child welfare cases in D.C., reported that while they did
not notice a rise in neglect petitions based on lack of shelter or housing
in 2012 and 2013, lack of adequate housing was a primary
reunification barrier in a large number of their cases during that
period." 5
IlI.

THE REASONABLE EFFORTS REQUIREMENT AND THE
POVERTY DEFENSE TO CHILD NEGLECT

Both federal reasonable efforts requirements and D.C.'s
poverty defense to child neglect support the proposition that the D.C.
government must provide shelter to families where necessary to avoid
removal of children from their parents and placement in foster care.

http://cfsa.dc.gov/sites/default/files/dc/sites/cfsa/publication/attachments/CFSA-201
2_AnnualPublicReport.pdf.
114 During the first four months of fiscal year 2013, inadequate
housing was a
primary reason for entry into foster care for 6 of the 82 children placed in foster care.
OVERSIGHT RESPONSES, supra note 10.
1'5 Interview with Sharra Greer, Policy Director, Children's Law Center, in
Washington, D.C. (Sept. 11, 2013). Moreover, as stated previously, in 1995, before
the affordable housing crisis had even hit D.C., the D.C. child welfare agency's
court-ordered independent receiver, Jerome G. Miller, estimated that between onethird and one-half of D.C.'s foster children "could rejoin their families if they had
adequate housing." See Tamar Lewin, Child Welfare is Slow to Improve Despite
Court Order, N.Y. TIMES, Dec. 30, 1995, at 8B. Therefore, it was highly unlikely
that the situation would have improved in 2012. Unfortunately, D.C.'s child welfare
agency denied a request for statistics on the number of children in foster care who
could be reunited with their families if their families had adequate housing, stating
that they did not have the data.

A. Reasonable Efforts and the Provisionof Shelter or Housing
Assistance to Homeless Families
Federal child welfare law requires state child welfare agencies to
use "reasonable efforts" to assist families with services in order to
prevent foster care placement of their children and to reunite children
in foster care with their families." 6 The federal reasonable efforts
requirement has been written about extensively in law review articles,
including discussion of how the passage of ASFA has weakened this
requirement," 17 and analyzed extensively by state courts.
While weakened by setting a time limit on reasonable efforts
assistance," 8 ASFA did maintain the requirement that agencies use
reasonable efforts to "preserve and reunify families: (i) prior to the
placement of a child in foster care, to prevent or eliminate the need for
removing the child from the child's home; and ' (ii)
to make it possible
9
for a child to safely return to the child's home.'
If the D.C. government's policy of reporting homeless families for
child neglect when the families seek shelter leads to the placement of
children in foster care, D.C. may be in violation of the federal
reasonable efforts requirement by failing to preserve families via
shelter placement.' 20 This is especially true given that, as discussed
1 6
117

Adoption and Safe Families Act of 1997, 42 U.S.C. § 671.
See, e.g., Paruch, supra note 8; Daan Braveman & Sarah Ramsey, "Let

Them Starve": Government's Obligation to Children in Poverty, 68 TEMP. L. REV.
1607 (1995); Cristine H. Kim, Putting Reason Back into the Reasonable Efforts
Requirement in Child Abuse and Neglect Cases, 1999 U. ILL. L. REV. 287 (1999);
Alice C. Shotton, Making Reasonable Efforts in Child Abuse and Neglect Cases: Ten
Years Later, 26 CAL. W. L. REV. 223, 248-249 (1990); Wexler, supra note 109.
118
The time limit on the provision of reunification services and on the
requirement that reasonable efforts be made grew out of a legitimate concern that
children were languishing in foster care and that the longer they did so, the slimmer
their chances of achieving permanency with an adoptive family. But in some
instances, the limitation can lead to tragic consequences for families. See infra text
accompanying notes 163-167.
1 42 U.S.C. § 671.
9
120
See, e.g., Norman v. Johnson, 739 F. Supp. 1182 (N.D. 111. 1990)
(overturned in part by Suter v. Artist M., 503 U.S. 347, 350 (1992), which found no
private cause of action or right of enforcement of the federal reasonable efforts
requirement, but Suter did not overturn holding that failure to provide housing
assistance violates the reasonable efforts requirement). The Norman court found that
parents who were separated from their children due in part to inadequate housing
were entitled to an injunction requiring the state to comply with the AACWA
because failure to have a plan to assist with housing violated the federal requirement
for states to use reasonable efforts to reunite children in foster care with their parents.

below in Part IV, housing (and even shelter) is a far cheaper service to
provide than foster care, and is therefore a fiscally reasonableservice
12
for the state to provide. 1
In Suter v. Artist M.,122 however, the Supreme Court held that the
"reasonable efforts" requirement in the AACWA (which is identical to
that contained in ASFA, its successor) does not allow private suit for
enforcement under 42 U.S.C. § 1983.123 This was in part due to federal
law being silent as to the meaning of "reasonable efforts."' 124 The court
stated, "[n]o further statutory guidance is found as to how 'reasonable
efforts' are to be measured .... [I]t is a directive whose meaning will
obviously vary with the circumstances of each individual case. How
the State was to comply with this directive . . . was, within broad
limits, left up to the State."' 125 Since Suter, therefore, litigants have
been successful in enforcing the federal "reasonable efforts"
requirement only by using6 state statutes that were enacted to
2
implement the requirement.
See also In re S.A.D., 555 A.2d 123, 125 (Pa. Super. Ct. 1989) (agency failed to
meet federal requirement for reasonable efforts to prevent separation of young
mother from her daughter where it did not provide adequate financial or housing
assistance. The court stated: "[i]t has been suggested that trial courts: [s]hould
emphasize to the agency the high financial and psychological cost of maintaining a
child in out-of-home care compared to the minimal cost of paying the family's initial
rent, security deposit or utility bill" (citing NAT'L COUNCIL OF JUVENILE & FAMILY
COURT JUDGES ET AL.,

MAKING

REASONABLE

EFFORTS: STEPS FOR KEEPING

FAMILIES TOGETHER 59 (1988)).
121 As Jessica Marcus notes, "[a] drawback of relying on statutes implementing

the reasonable efforts requirement is that some of these statutes and some of the
courts enforcing them, require only that states use available resources to help
families." Marcus, supra note 93, at 282 (emphasis added) (citing, e.g., MINN. STAT.
ANN. § 260.012(f) (West 2006)). See, e.g., Brown v. Feaver, 726 So. 2d 322 (Fla.
1999) (class members not entitled to housing assistance to avoid foster care
placement because agency has broad discretion under Florida state law, limited by
the resources available).
122 Suter v. Artist M., 503 U.S. 347 (1992).
123 Id. at 350.
124 Id. at 363 64.
125 Id. at 360.
126 See Marcus, supra note 93, at 281-285, for a good discussion of several
state law reasonable efforts cases. Marcus concludes: "[a]s long as children are
removed from poor families at vastly higher rates than from non-poor families, it
seems clear that the state assistance available to these families is not enough.
Providing these families with the resources enjoyed by those who face a lesser risk
of forced separation could avert the need for foster care placement. Any meaningful
interpretation of reasonable efforts should therefore include the provision of financial
assistance." Marcus, supra note 93, at 281.

Few reported cases address whether the reasonable efforts
requirement compels child welfare agencies to provide housing or
shelter assistance in order to prevent removal of children from their
parents. However, in several states, litigants who lacked adequate
housing necessary for reunification with their children have been
successful in obtaining orders that their state child welfare agency
provide housing assistance, whether that be assistance in find housing
or, in some cases, housing funds.1 27 The most seminal of these cases is
Washington State Coalitionfor the Homeless v. Department of Social
& Health Services, a class action brought on behalf of children and
parents who were homeless or threatened with homelessness and
thereby at risk of child welfare involvement.128 In Washington, the
Supreme Court of Washington held that the state's child welfare
statute gave implied authority to the juvenile court to order the child
welfare agency to provide "housing assistance" to families "where
the primary factor in
homelessness or lack of adequate housing [was]
' 29
care."'
foster
in
child
a
maintaining
or
placing
At the time, Washington State's child welfare statute was similar
to D.C.'s statute with regard to reasonable efforts. 130 It required the
local child welfare agency to "develop, administer, supervise, and
monitor a coordinated and comprehensive plan that establishes, aids,
and strengthens services for the protection and care of homeless,
runaway, dependent, or neglected children."' 3' Under Washington's
scheme at the time, prior to authorizing removal of a child from her
home, the court was required to find that "reasonable efforts have been
made to prevent or eliminate the need for removal ... specifying the
services that have been provided to the child and the child's parent...
but have
and that preventative services have been offered or provided
' 32
failed to prevent the need for out-of-home placement."'
127
128

But see infra notes 162-167 and accompanying text.
Wash. State Coal. for the Homeless v. Dep't. of Soc. & Health Serv., 949

P.2d 1291 (Wash. 1997).
129
130

Id. at 1307 (emphasis added).
Since then, Washington has amended its child welfare statute to include a

section regarding "housing assistance." See WASH. REV. CODE ANN. § 13.34.138
(West 2009) (requiring court to make a written finding in all cases where a child is
not returned home of "whether a parent's homelessness or lack of suitable housing is
a significant factor delaying permanency for the child by preventing the return of the
child to the home of the child's parent and whether housing assistance should be
provided by the department or supervising agency.").
131 Wash. State Coal.for the Homeless, 949 P.2d at 1299 (citing WASH. REV.
CODE ANN. § 13.34.031(1)).
132 Id. at 1305 (citing WASH. REV. CODE ANN. § 13.34.130(l)(b) (West 2013)).

The juvenile court in dependency cases was also required to
develop a specific service plan for each child placed in foster care. As
the Washington court stated:
[The dependency statute] also requires the court
conducting a placement review hearing to determine
whether additional services are needed to facilitate the
return home. If they are, then the court is to order that
reasonable services be offered, "specifying such
services," to children33who are placed in foster care for
six months or more.'
The court in Washington also addressed the question of what type
of housing assistance would be reasonable to offer and determined that
the form of assistance should vary depending on the family's
individual needs, the agency's resources, and the availability of private
and public housing resources in the community.' 34 In other words,
individualized assessment of the family's needs and the community
and agency's resources should be undertaken in each case in order to
determine what reasonable efforts would require. The examples the
court gave of the form assistance could take included "helping a
family to find affordable housing by offering transportation,
consultation, referrals or assistance in filling out forms; or waiving
foster care payments in order to make housing funds available ...; or
obtaining housing
assistance from federal, state, local or private
35
agencies."'
Likewise, in In re Nicole G.,' 3 6 the Rhode Island Supreme Court
held that under state law, the family court had the authority to order
the local welfare agency to provide housing assistance (not just
referrals) to families as part of its duty to make reasonable efforts, if it
first found that "family reunification cannot be achieved because of
homelessness."' 37 The court found that the family court did not violate
separation of powers by ordering the agency to provide these specific
services because provision of the services would not require the
agency to incur a debt. Because housing assistance was cheaper than
foster care, the court reasoned that no debt would be incurred in such
133Id.
134Id.

(citing WASH. REV. CODE ANN. § 13.34.130(5)(b)(vii) (West 2013)).
at 1295.

135 id.
136

In re Nicole G., 577 A.2d 248 (R.I. 1990).

137 id.

cases and no violation of the doctrine of separation of powers would
occur. 138

Similarly, in In re James G.,' 139 a Maryland case, the main obstacle
to reunifying James with his father was his father's lack of
employment and housing. The local child welfare agency had only
provided the father with a single employment referral, which was to an
agency that could not assist him. However, the trial court held that
reasonable efforts to reunify had been made and allowed the child
welfare agency to change the case plan from reunification to
placement with a relative.' 4
James's father appealed, and the Maryland Court of Special
Appeals found that the trial court had erred in finding reasonable
efforts to reunite were made and therefore the child's permanency plan
should not have been changed from parental reunification to relative
placement.' 4' The court observed:
[The case worker] testified that the only impediments
to appellant regaining custody of James were
appellant's lack of stable employment and lack of
housing, but the Department claimed it could not
provide housing assistance until appellant was
employed. And yet, the only effort the Department
made to address appellant's unemployment was a
single referral to an organization that
could not
142
needs.
employment
appellant's
address
The court held that "the obligation to render 'reasonable efforts'
rests on the Department, not the parent, and, in the context of this case,
it required more than a single referral to a vocational resource.
Appellant's lack of a job, which, in turn, adversely affected his ability
to obtain suitable housing, prevented his reunification
with James. In
1 43
lost.'
was
battle
the
nail..,
a
of
want
'for
effect,
138

Id. at 251. But see In re Welfare of J.H., 880 P.2d 1030, 1034 (1994), which

held that the trial court could not order the Seattle child welfare agency to pay
$1,200 in rental assistance payments for a family at risk of separation because there
was no budgetary provision allowing such a payment and therefore to do so would
violate the doctrine of separation of powers.
139In re James G., 178 Md. App. 543 (Md. Ct. Spec. App. 2008).
140 Id. at 560.
141 Id. at 601.
142 Id. at 599.
143 Id. at 601.

The question of whether housing assistance must be offered to
parents separated or at risk of separation from their children has also
arisen in the context of termination of parental rights cases. In In re
P.C,144 a California Court of Appeal addressed the issue of whether
parental rights may be terminated when the only remaining obstacle to
reunification is the parent's inability to obtain acceptable housing. P.C.
and her brother had been removed from their mother due to physical
abuse, the father's abuse of P.C.'s mother in P.C.'s presence, and
P.C.'s mother leaving her with a caretaker without means of support or
a medical consent.1 4 P.C.'s mother was also homeless at the time, but
this was not a basis for the dependency finding. 146 Over the next
eighteen months, P.C.'s mother addressed each of these problems to
the satisfaction of the child welfare agency: She left the man who
committed domestic violence and completed all court-ordered
parenting classes and counseling. 147 The agency admitted that the only
reason it did not reunify the family was her inappropriate
housing; yet,
148
the trial court terminated her parental rights.
The court of appeal reversed the termination of parental rights,
stating:
The social worker's testimony at the section 366.26
hearing establishes [the child welfare agency] failed
to do its part in helping mother find housing.... The
social worker did not timely obtain mother's signature
on the family unification referral that might have
moved mother higher on the low-income housing list,
simply recommended mother look in the Pennysaver
for housing, and admittedly was unaware of other
resources to which she could refer mother for lowincome housing. In this regard, the juvenile court's
finding that [the agency] had provided or offered all
reasonable services was not supported by substantial
evidence.

1 49

144

In re P.C., 165 Cal. App. 4th 98 (2008).

141

Id. at 100.

146

Id. at 100-101.

141 Id. at 105.
148

Id. at 99-100.

149

Id. at 106.

In In re A. T., 150 the mother had contacted the state child welfare
agency and sought assistance in caring for her ten-month-old, sevenyear-old, and fifteen-year-old children because she was separating
from her husband due to domestic violence; she was being evicted
from her home; and the electricity had been shut off. 15' Initially, the
agency provided the mother with a three-month rental subsidy. Once
the subsidy ended, she was unable to pay the rent and her children
were taken into custody. The mother then moved in with her mother,
home was not sufficient in size to accommodate
but the grandmother's
52
the three children. 1
The primary reason for termination had been the mother's failure
to comply with her case plan by failing to secure adequate housingbut no assistance had been offered to the mother to do so.' 53 While
Louisiana law did not define reasonable efforts to include housing
assistance, it did require "the availability of a reasonable program of
services to children and their families," '154 as well as "a plan for
assuring that ...

services are provided to the parents ...

in order to

improve the conditions in the parents' home.. .. "155
The Supreme Court of Louisiana overturned the lower court's
termination of the mother's parental rights holding that the agency had
an obligation under state law to make reasonable efforts, including
assisting the mother in finding suitable housing for herself and her
children.156 The court noted that the child welfare agency "admits that
no rehabilitative services were offered to [the mother] to assist her in
obtaining suitable housing after the children were taken into custody
... yet this was the main, if not sole, impediment to reunification cited

continuously by [the child welfare agency].' 5 7 The court also noted
that "rent-free housing" is not required, but that the state must "at least
that may be able to assist
direct parents toward appropriate agencies
58
housing."'
own
their
obtaining
them in
0 State ex rel. A.T., 936 So. 2d 79 (La. 2006).
'5

Id. at 80.

152Id.

83 ("The crux of this case, and the primary reason the [agency] sought
to terminate parental rights, was the failure of Ms. A to substantially comply with the
case plan pursuant to [LA. CHILD. CODE ANN. art. 10 15(5)] by her failure to obtain
suitable housing for herself and her three children.").
154 Id. at 84 (citing LA. CHILD. CODE ANN. art. 603(17) (2006)).
'55 LA. CHILD. CODE ANN. art. 675B(2) (2012).
156 State ex rel. A.T., 936 So. 2d at 87.
157 Id.at 86.
153 Id. at

158

Id.

In In re Burns, 59 a nineteen-year-old mother had grown up in
foster care and had turned to the child welfare agency that had raised
her for help finding housing when her child was born. The agency
required her to place her child in foster care temporarily and then
initiated a termination of her parental rights case because she could not
maintain stable housing for a six-month period. 160 The Delaware
Supreme Court overturned the family court's termination of parental
rights because the child welfare agency had failed to assist the mother
in obtaining affordable housing in violation of Delaware law and the
federal AACWA, both of which required reasonable efforts61towards
reunification, but were not explicit about housing assistance.,
But some courts have been hesitant to require the provision of
housing or housing referrals to parents in need of housing to reunify
with their children. As a result, foster care placement, as well as
permanent severance of the relationship between children and their
parents based primarily on lack of adequate housing, can and has
occurred. 162 Some of these cases tell heart-wrenching stories of
children torn from the care of loving parents due solely to the lack of
adequate housing.
One tragic example is In re Trejo. 16 3 In Trejo, the Michigan
Supreme Court upheld the termination of Liberty Trejo's parental
rights over her three young children in large part because she had not
found stable housing quickly enough. 164 Recently divorced, and with
three small children, Ms. Trejo turned to her local child welfare
agency for help because she did not have adequate housing and did not

159In re Bums, 519 A.2d 638 (Del. 1986).
160 Id. at 642.
161 Id. at 649. But see Tilden v. Hayward, No. 11297, 1990 Del. Ch. LEXIS
140 (Del. Ch. Sept. 10, 1990) (homeless plaintiffs had no cause of action for
declaratory and injunctive relief ordering the state to provide housing assistance to
all child welfare clients experiencing housing problems; however, family court does
have to make an individual reasonable efforts determination in each case, including a
determination of whether housing assistance was offered where appropriate).
162 See, e.g., In re P.D., No. 11-1698, 2012 W. Va. LEXIS579
(W. Va. June
25, 2012) (termination of parental rights upheld due to lack of suitable employment
and housing; agency did not fail to put forth reasonable efforts where they could not
obtain housing for father via the usual means due to father's prior criminal record,
which prevented him from obtaining low income housing). For a description of
several Michigan cases where the courts upheld termination of parents' rights based
on lack of inadequate housing, see Paruch, supra note 8.
163

In re Trejo, 612 N.W.2d 407 (Mich. 2000).

164id.

feel she could care for her children.' 65 Less than two years later, the
agency terminated her parental rights despite that she had obtained
employment and transportation, completed parenting classes, attending
some counseling, undergone psychological evaluations, attended all
court hearings, and regularly visited with her children.' 66 Ms. Trejo
had failed, however,
to obtain a three-bedroom home as required by
67
her case plan.'
D.C.'s statute is similar to the statutes at issue in Washington,
Nicole G., and James G., if not more specific. It requires reasonable
efforts be made prior to the removal of a child from the home and in
order to make it possible for the child to return safely to the child's
home, 168 but also requires that where there is a finding of neglect or
abuse, the child welfare agency:
[P]repare a plan for each child and family for whom
services are required on more than an emergency
basis and shall forthwith take such steps to ensure the
protection of the child and the preservation,
rehabilitation and, when safe and appropriate,
reunification of the family as may be necessary to
achieve the purposes of this subchapter. Such steps
may include, but need not be limited to: (1) arranging
for necessary protective, rehabilitative and financial
services to be provided to the child and the child's
family in a manner which maintains the child in his or
her home; (2) referring the child and the child's
family for placement in a family shelter or other
appropriatefacility .... 169
D.C. law also contains the following provision:
If a child is found to be neglected, the Division.
may order any of the following dispositions which
will be in the best interest of the child: (5) . . . The
165

Id. at410.

166

Id. at419.
Id. at 410 ("Regular review hearings were held over the following twelve

167

months. Pursuant to a series of parent-agency agreements, respondent obtained
transportation and a fulltime job for an extended period. However, she failed to
obtain or maintain housing adequate for the children.").
168 D.C. CODE § 4-1301.09a (West 2013).
169 D.C. CODE § 4-1301.09 (West 2013) (emphasis added).

Division shall have the authority to (i) order any
public agency of the District of Columbia to provide
any service the Division determines is needed and
which is within such agency's legal authority .... 170
However, in In re G.G.,' 7 ' the D.C. Court of Appeals reversed the
family court's order that the D.C. Housing Authority (then the
Department of Public and Assisted Housing, a public agency) place
families in public housing without regard to that agency's own
placement system. The court held that provision of immediate public
families was not a "service" within the meaning
housing to homeless
172
of the D.C. statute.

Despite the decision in In re G.G., it can be argued that
"reasonable efforts" requires the D.C. government to provide
immediate emergency shelter to any homeless parent whose children
would otherwise be removed from their care. In re G.G. did not
address whether emergency shelter is a "service" within the meaning
of the D.C. statute: Its holding is confined to the provision of public
housing, which is clearly distinguishable from emergency shelter in
several significant ways, including that it is short-term in nature and
considered a part of public assistance or the "public care system" in
the D.C. Code. 73 Moreover, during many months of the year, family
shelter units sit empty and are therefore readily available. In addition,
the language of D.C. Code section 4-1301.09 (quoted above) makes
clear that a shelter placement is contemplated as a service that CFSA
should provide or refer a family to.
Advocates should argue, therefore, that based on the language of
the D.C. statute and precedent from various jurisdictions, the
"reasonable efforts" mandate requires provision of temporary shelter
to families at risk of separation due to homelessness. If CFSA and
DHS are working in concert to report neglect in these cases, they have
a shared responsibility to make reasonable efforts to prevent removal
170 D.C. CODE § 16-2320(a) (West 2007) (emphasis added).
"' In re G.G., 667 A.2d 1331 (D.C. 1995).
172 Id. at 1334. Prior to this decision, D.C. Superior Court judges had ordered
in individual cases that the D.C. Housing Authority provide public housing units for
homeless parents separated from their children due to homelessness. See e.g., In re
D.I., Nos. N-269-81, W-340-81 (D.C. Super. Ct., Family Div., May 6, 1985).
173 Title IV of the D.C. Code covers "Public Care Systems" and includes
chapters on TANF, Day Care, Medicaid, Emergency Assistance, and "Services to
Homeless Individuals and Families," which contains the laws applicable to D.C.'s
shelter system. See D.C. CODE §§ 4-101 to 4-1704.

of children by providing shelter to homeless families, no matter the
time of year. Otherwise they are acting contrary to federal law
requiring reasonable efforts be made and inconsistently with D.C.'s
local neglect statute, which contemplates referrals to shelter where
appropriate.
B.

The Poverty Defense to Child Neglect

The D.C. government's reporting policy is also contrary to D.C.
law because it ignores the fact that D.C.'s Child Abuse and Neglect
statute excludes from the definition of "neglected" children, those
whose families are homeless for income-related reasons. D.C. law, like
that of sixteen other states,1 74 contains a poverty defense to child
neglect. 175 Under D.C. law, "neglected child" means a child "who is
without proper parental care or control, subsistence, or education as
required by law, or other care or control necessary for his or her
physical, mental, or emotional health, and the derivation is not due to
the lack offinancialmeans of his or her parent."
D.C.'s mandatory reporter statute requires that certain specified
persons, including "social service worker[s]," who know or have
reasonable cause to suspect that a child known to them in their
professional capacity "has been or is in immediate danger of being a
mentally or physically abused or neglected child, as defined in § 162301(9)" shall make a report to either the Metropolitan Police
The other states are Alabama (ALA. CODE §§ 12-15-301, 12-15-319);
Arkansas (ARK. CODE ANN. § 9-27-303); Connecticut (CONN. GEN. STAT. § 46b120); Delaware (10 DEL. CODE ANN. § 901); Florida (FLA. STAT. ANN. § 39.01);
Iowa (IOWA CODE § 232.68); Kansas (KAN. STAT. ANN. § 38-2202); New Hampshire
(N.H. REV. STAT ANN. § 169-C:3); New Jersey (N.J. STAT. ANN. § 9:6-8.21); New
Mexico (N.M. STAT. ANN. § 32A-4-2); New York (N.Y. CLS FAM. CT. ACT § 1012);
North Dakota (N.D. CENT. CODE §§ 27-20-0, 50-25.1-02); South Carolina (S.D.
CODIFIED LAWS § 63-7-20); Texas (TEX. FAMILY CODE ANN. § 261.001); West
Virginia (W. VA. CODE § 49-1-3); and Wisconsin (WIS. STAT. § 48.02). Some states
have exemptions that prevent removal specifically due to lack of shelter or housing.
See, e.g., CAL. WELF. & INST. CODE § 300(b) (California law prevents a finding of
neglect "solely due to the lack of emergency shelter for the family"). But see Betsy
174

Gwin, Housing Resourcesfor Families at Risk of Separation, 30 CHILD. L. PRAc. 1

(2011) (Noting that in most states "poverty can be the sole cause for state
intervention, findings of child neglect, and family separation. Colorado even cites
homelessness as a reason for finding neglect." (citing COLO. REV. STAT. § 19-1-

102(2) (2010))).
"' D.C. CODE § 16-2301(9)(A)(ii) (2012).
176 Id. (emphasis added).

Department or CFSA. 177 By referencing section 16-2301(9), the
mandatory reporter statute only requires reporting suspected neglect,
as defined in that section, i.e., neglect not caused by poverty.
The poverty defense to child neglect in D.C. law has been
interpreted by the D.C. Court of Appeals in several opinions, but most
extensively in In re A.H. 178
In In re A.H., a mother appealed the trial court's judgment that she
had neglected her five young children by allowing the children to live
in an unsafe and unsanitary home. In particular, she was appealing the
trial court's finding that the conditions were not due to her lack of
financial means. The mother and her five children (ranging in age from
seven-months-old to seven-years-old) lived in public housing, and on
several occasions D.C. Housing Authority and CFSA officials found
feces in the bathtub, rotting food on the floors and counters, cockroach
infestation, the oven and stove on with the oven door open to provide
heat, and the children roaming around the unit unsupervised. The
mother, allegedly, had not complained to the Housing Authority about
the broken toilet or the
broken furnace and had not requested
79
extermination services.'

The court of appeals upheld the trial court's finding that the
government met its burden of proof to show that the deplorable
housing conditions were not due to the mother's lack of financial
means and therefore could be the basis of a neglect finding.180 In doing
so, the court provided a succinct analysis of the purpose of the neglect
statute's poverty defense and how trial courts should interpret it:
The premise [of the poverty defense] seems to be...
that when it is poverty alone that causes an otherwise
177

D.C. CODE § 4-1321.02(a) (2013). Presumably, CFSA considers shelter

Intake Center workers to be "social service workers."

171 In re A.H., 842 A.2d 674 (D.C. 2004).
179 Interestingly, the description of facts in the decision makes clear that D.C.

Housing Authority officials had been to the unit for an inspection and therefore knew
of the conditions. Therefore, the mother could well have thought that Housing
Authority officials were aware of her need for repairs to the toilet and furnace and
the need for extermination services. The court's decision does not address this
though.
80 In re A.H., 842 A.2d at 689 (D.C. 2004). But see In re T.G., 684 A.2d 787
(D.C. 1996) (reversing trial court's finding of neglect because the government failed
to show that the deplorable housing conditions were not due to poverty, the
government offered little if any assistance to the parents, the conditions were
observed on one day only, and there was no evidence presented that the parents had
not tried to correct the conditions).

fit parent to be unable to care for her child, adequate
public or private benefits should and will be made
available to the family--benefits that the parent can
be counted on to put to good use to remedy the child's
deprivation, thereby rendering a formal neglect
proceeding unnecessary.'81
The court concluded that based on this premise, there were two
ways that the government could meet its burden of proving that a
deprivation is not due to lack of financial means. First, the government
could show a lack of nexus between the neglect and the poverty or that
the deprivation is due to reasons other than the parent's lack of
financial means. Put another way, the government could show that
"parental poverty was not the only or the 'but for' cause of the
'' 82
deprivation.
Alternatively, the government could meet its burden by presenting
evidence that the parent "had available, sufficient financial resources
to enable her to care properly for the child. This could take the form of
evidence that the parent was receiving or was eligible to receive public
assistance and other benefits that she reasonably could have been
expected to use to remedy the deprivation in question.'' 83 Importantly,
the court noted that "it may be too facile for the government merely to
show that some financial assistance was provided to the parent; it must
appear, and not just be presumed,' 84that the financial assistance was
truly enough in the circumstances."'
The court upheld the trial court's neglect finding on the first
basis-because there was "no nexus between the act[s] underlying the
ultimate finding of neglect and the mother's financial
circumstances."' 185 It found that the trial court reasonably could have
found that the deplorable conditions were not due to lack of money but
to the mother's inability or unwillingness to correct the conditions by
requesting maintenance, repairs, and exterminations, and by disposing
of rotten food and trash. 186 While one may debate whether this
outcome was correct given all the facts in the case,' 87 the language of
181

In re A.H., 842 A.2d at 687 (emphasis added).
688.

182 Id. at
183 Id.

Id.
185Id. at 689 (quoting In re D.C., 561 A.2d 477, 479 (D.C. 1989)).
186 id.
187 See supra note 179. The decision also ignores the notoriously poor
184

conditions in which many public housing residents in D.C. reside due to the D.C.

the decision provides D.C. child welfare advocates with an
interpretation of the poverty defense that emphasizes the government's
significant role in providing assistance to vulnerable families to avoid
formal neglect proceedings.
Attorneys representing children in child abuse and neglect
proceedings can and should employ the court's reasoning in In re A.H.
to ensure that children are not removed from their parents due solely to
homelessness. The court made clear that the premise of the poverty
defense is that when poverty alone causes an otherwise fit parent to be
unable to care for her child, "adequate
public or private benefits
188
available."'
made
be
will
and
should
The D.C. government's policy towards homeless families applying
for shelter outside hypothermia season is incompatible with the court's
reasoning in In re A.H.: Rather than providing homeless families with
the shelter or housing benefits necessary to assist them in providing
safe shelter to their families, the D.C. government's policy is to
provide no shelter at all to such families.
Moreover, unlike in In re A.H. where the court found the mother
had not sought to remedy the housing conditions at issue, a homeless
parent's request for shelter to enable her to provide for her child's
basic needs was the very event triggering the neglect report. In fact, if
a parent, after being threatened with a neglect report, decided not to
apply for shelter, the Intake Center staff did not report them to CPS.
Contrary to the In re A.H. court's reasoning, the D.C. government was
not reporting families who were homeless for neglect unless they were
seeking assistance and thereby exercising proper parental
responsibility to remedy their situation.
D.C.'s poverty defense to neglect and, in particular, the D.C. Court
of Appeals' interpretation of that provision in In re A.H., reflect a
structural view of poverty and requires a structural response from
agencies that serve vulnerable clients. In fact, the actions in recent
years of D.C. government agencies serving vulnerable families
(especially those responsible for assisting families with housing,
shelter, and public benefits) have tended to reflect a view of families
experiencing poverty and homelessness that blames poor parents for
their circumstances and threatens to penalize their children. Given that
Housing Authority's poor maintenance of units and the Housing Authority's history
of ignoring conditions complaints by residents. Moreover, lack of heat is usually a
financial issue for poor parents who often are unable to keep up with heating bills,
even if their rent and utilities are subsidized.
188 In re A.H., 842 A.2d at 687 (emphasis added).

the goals of child welfare are not met by separating families based
homelessness alone, attorneys representing children and parents
child welfare cases should employ the reasoning in In re A.H.
ensure children are not removed from their parents due solely
homelessness.
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IV. HOUSING IS CHEAPER THAN FOSTER CARE

The D.C. government's decision to stop serving newly homeless
families outside hypothermia season and instead report them to child
protective services was allegedly born of budgetary constraints.
However, an analysis of costs makes clear that if this policy shift leads
to higher numbers of children coming into foster care, it will cost D.C.
more money than it will save. The plain and simple fact is that housing
is cheaper than foster care, even when one considers only the state
portion of foster care costs. 189 Accordingly, not only is reporting
families for child neglect because they lack adequate housing bad
public policy from the standpoint of the welfare of children, it is also
bad public policy from a fiscal standpoint.
The U.S. Department of Health and Human Services (HHS)
recognized this in its 2012 funding opportunity announcement (FOA)
for supportive housing and child welfare partnerships. The FOA stated
"[s]upportive housing programs have been estimated to cost 70% less
than out-of-home [foster] care, and it has been estimated that an
average annual cost savings of $36 million per year per state may be
possible if sufficient supportive housing were available." 90 The same
study referenced by HHS found that as of the 2000 census, it costs
approximately $2.76 billion per year nationally to house homeless
children in foster care and would cost only $810 million to subsidize
those same children and their parents in supportive housing
programs. 19'

189

About half of foster care maintenance costs are paid for by the federal

government, which reimburses states for certain cases if reasonable efforts findings
have been made. See infra note 192.
190 HHS Announcement, supra note 62, at 5 (citing Harburger & White, supra
note 7, at 493-508).
'91 Harburger & White, supra note 7, at 502. The cost savings are so clear and
so well-documented that the National Center for Housing and Child Welfare
(NCHCW) has published a foster care-supportive housing cost analysis formula for
housing and child welfare advocates to use to bring the cost savings issue to the
attention of their state policymakers. For a copy of the cost analysis, contact

B. The FederalFinancingScheme for Foster Care

Before conducting a cost analysis of foster care versus supportive
housing in D.C., it is important to understand the federal financing
scheme for foster care in the United States. The scheme is one that
creates financial incentives for foster care placement over providing
concrete services for parents, such as housing, childcare, or income
supports, despite that these services are far cheaper to provide than
foster care. While states have the right to federal reimbursement for
payments made to foster parents,' 92 the same is not the case for the
provision of reunification services.
Foster care reimbursement payments are an uncapped entitlement
for states under Title IV-E of the Social Security Act-a subset of
federal regulations that control how federal dollars are spent within the
child welfare system. As the number of children in foster care
increases, states' claims for reimbursement increase. But expenses
associated with a housing subsidy, supportive housing case
management services, or even emergency shelter for a homeless
93
family, are not entitlements for reimbursement.'
As Jessica Marcus succinctly stated in her article addressing the
foster care-welfare reform link: "when a family is dropped from the
welfare rolls, the children can continue to be cared for with federal
funds as long as they are separated from their families and placed in
foster care, so that the money goes to the foster care system instead of
to their parents."' 94 The same is true of homeless parents denied
housing or shelter assistance-their children can still be cared for at
the expense of the public, but the care will be provided by foster

NCHCW at info@nchcw.org. The cost analysis used infra is based on NCHCW's
formula.
192 There are two caveats here. There must be a court finding, as described
infra Part 1Il.B, that reasonable efforts to prevent removal and achieve reunification
have been made. Second, states are only reimbursed for the percentage of children in
foster care who would have been eligible in 1996 for Aid to Families with
Dependent Children (the former TANF program). This is known as the "penetration
rate" and was between 41% and 60% for most states in 2010.
'9'CASEY FAMILY PROGRAMS, ENSURING SAFE, NURTURING AND PERMANENT
FAMILIES FOR CHILDREN: THE NEED TO REAUTHORIZE AND EXPAND TITLE IV-E

WAIVERS 2 (May 2010), available at http://www.casey.org/media/WhitePaperNeedForWaivers.pdf [hereinafter TITLE IV-E WAIVERS].

194Marcus, supra note 93, at 262.

parents rather than their own parents, and at a cost, as outlined below,
that is far greater to society in the short- and long-term.
Preventative services are funded via a completely different funding
stream, Title IV-B and Social Service Block Grant (SSBG) funds,
which are much smaller federal funding sources and capped
programs. 195 This means that states' claims for reimbursement under
these two programs cannot exceed the appropriated amount for the
year, even if the service costs grow.
The National Commission on Children's' 96 Final Report in 1991
found that children often are removed from their families
unnecessarily because the federal financing scheme for child welfare
agencies incentivizes foster care over services to keep families
together. 197 Despite this finding by a bipartisan U.S. commission, the
foster care financing scheme has remained largely untouched since
1.991, with the exception of the creation of the Title IV-E Waiver
process. In 1994, Congress authorized HHS to approve waivers to IVE regulations to states and counties in order to fund demonstration
projects by local child welfare agencies. 198 The purpose was to allow
195

As a comparison, in 2006, the federal government reimbursed states for $6

billion in foster care maintenance (costs paid to foster parents, administrative costs,
caseworker salaries, management information systems, etc.). The same year, the
federal government reimbursed states for only $2.2 billion in Title IV-B and SSBG
expenditures for prevention/early intervention and in-home support services for atrisk children. TITLE IV-E WAIVERS, supra note 193.
196 President Ronald Reagan established the National Commission on Children
in 1987. It was formed to make recommendations on the state of children in the
United States and was composed of a bi-partisan panel that included members of
Congress, representatives of organizations providing services to children, and
representatives of parents' organizations.
197

NAT'L COMM'N ON CHILDREN, BEYOND RHETORIC: A NEW AMERICAN

AGENDA FOR CHILDREN AND FAMILIES 6 (1991). Since then other experts. have

recommended changes in the federal financing scheme for foster care as well. See,
e.g., Sandra Bass, Margie K. Shields & Richard E. Behrman, Children,Families, and
Foster Care: Analysis and Recommendations, 14 FUTURE OF CHILDREN 1 (2004),
at
available
http://futureofchildren.org/futureofchildren/publications/docs/14_01_FullJournal.pdf
(recommending the federal government increase the flexibility and reach of federal
foster care funds); CASEY FAMILY PROGRAMS, THE NEED FOR FEDERAL FINANCE
REFORM: A WHITE PAPER ABOUT ALIGNING CHILD WELFARE FUNDING WITH THE
FEDERAL POLICY GOAL OF PROVIDING SAFE, NURTURING, PERMANENT FAMILIES FOR

CHILDREN (2010), available at http://www.casey.org/media/WhitePaperNeedForFinanceReform.pdf (comprehensive federal finance reform is needed that
allows child welfare agencies to use federal funding more flexibly to support
programs that better serve vulnerable children and strengthen families).
198 See TITLE IV-E WAIVERS, supra note 193.
ALL

child welfare agencies to use IV-E funding more flexibly in order to
support innovative services other than foster care, with a requirement
for rigorous evaluation of the demonstration projects.1 99
In January 2013, D.C.'s child welfare agency submitted an
application for a Title IV-E waiver in order to "retool local child
welfare for greater prevention and family support." 200 However, the
waiver application mentions housing assistance as a possible
preventative tool only once, and the reference is buried deep in the 34page document.20 1
C. Cost Analysis of FundingFoster Care Versus Housing in D.C.
While the federal financing scheme for child welfare offers an
incentive to states to place children in foster care rather than provide
housing or other supportive services, states that make such a choice are
short-changing not only their children, but also their state taxpayers.
The immediate local costs of foster care placements (not to mention
the long-term costs associated with such placements) are significantly
higher than the cost of providing supportive housing to those same
families.
An analysis of local foster care costs versus supportive housing
costs indicates that the D.C. government could save nearly $12 million
per year by investing in affordable housing for the 30% of foster
children who are separated from their families due to inadequate
housing or homelessness. 202 This is because, as explained in the
9

200

Id. at 189.
Performance Oversight Hearing on the Child and Family Services Agency

before the Committee on Human Services, 20th Council (D.C. 2013) (statement of
Brenda Donald, Director, Child & Family Serv. Agency), available at
http://cfsa.dc.gov/release/child-and-family-services-agency-performance-oversightfiscal-year-2012-13.
201 D.C. CHILD & FAMILY SERV. AGENCY, CFSA CHILD
WELFARE TILE IV-E
WAIVER DEMONSTRATION PROJECT PROPOSAL FOR FISCAL YEAR 2013 8 (Jan. 15,
2013),
available
at
http://cfsa.dc.gov/sites/default/files/dc/sites/cfsa/page-content/attachments/DC%201
VE%20waiver%20proposal.pdf.
202 It is estimated that 30% of children in foster care in
the United States (or
approximately 119,864 children) could be reunited with their families if their
families had adequate housing. (119,864 is 30% of 399,546, which is the number of
children who were in foster care in the United States on the last day of fiscal year
2012). See U.S. DEP'T OF HEALTH & HUMAN SERV., ADMIN. FOR CHILDREN &
FAMILIES,
THE
AFCARS
REPORT
(2013),
available
at
http://www.acf.hhs.gov/sites/default/files/cb/afcarsreport20.pdf. In 1995, the D.C.

paragraph directly below, the D.C. government spends (in local dollars
alone) approximately $80,250 per year on foster care for two children
while the cost of a housing voucher and supportive services for a
family with two children is less than one-quarter of that, or
approximately $20,000 per year.
On the last day of fiscal year 2013, there were 1,318 children in
foster care in D.C. 20 3 It is estimated that at least 30%, or 395, of those
children could be reunited with their families immediately if their
families had adequate housing. 20 4 The local foster care cost per year
for 395 children is approximately $15,859,250 (395 x $40,150 per year
per child). 20 5 The average cost of an LRSP voucher for a family 2of
06
three (a parent and two children) in D.C. is $15,000 per year.
Assuming supportive services are needed and would cost $5,000 per

child welfare agency's court receiver estimated that between one-third and one-half
of D.C.'s foster children could be returned home immediately if their families just
had adequate housing. See Lewin, supra note 115. While this comment was made
nearly two decades ago, affordable housing has become scarcer since then, and D.C.
child welfare advocates agree that lack of adequate housing is a primary barrier to
reunification in a large number of cases. See supra note 115 and accompanying text.
203 D.C. CHILD & FAMILY SERV. AGENCY, ANNUAL PUBLIC REPORT
15 (2013),
at
available
http://cfsa.dc.gov/sites/default/files/dc/sites/cfsa/publication/attachments/FY-2013_
APR FINAL.pdf.
104 See supra note 202. In response to a Freedom of Information Act request,
CFSA said it did not know the percentage or number of children in foster care for
whom housing was the main barrier to reunification.
205 In fiscal year 2013, the foster care cost per child per year was $55,000
before federal reimbursement. PowerPoint slide 4, Child and Family Services
Agency, Overview for Community, FY2014 ProposedBudget (Apr. 8, 2013) (on file
with author). The "penetration rate" for D.C. was 27% in FY 2012, which means the
D.C. government paid 73% of foster care costs without reimbursement. See State
Child Welfare Policy Database, District of Columbia, CASEY FAMILY PROGRAMS,
http://www.childwelfarepolicy.org/maps/state?id=8&subtopicid=210 (last visited
Apr. 7, 2015). Twenty-seven percent of $55,000 is $14,850, which leaves $40,150
per child as the cost to D.C.
206 The most recent data available shows that the cost of the average
housing
voucher to the D.C. Housing Authority (or the average "Housing Assistance
Payment") was $14,928 per year as of December 2012, and that 68% of participants
had a two or three bedroom unit. LRSP cost analysis from the D.C. Housing
Authority on file with author. See also DC FISCAL POLICY INST., PRESERVING AND
EXPANDING AFFORDABLE HOUSING
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MAYOR AND DC COUNCIL SUPPORTIVE SERVICES 13 (Jan. 5, 2015), available at
http://www.dcfpi.org/wp-content/uploads/2015/01/1.5.15-1-of- 1Preserving-andExpanding-Affordable-Housing-in-DC.pdf.

year per family, 20 7 the total cost of housing and supportive services
(i.e., the "supportive housing cost") for each family would be
approximately $20,000 per year. Multiplying this cost by the 198
families who would be reunified (using an average of two foster
children per family),20 8 the costs per year for supportive housing for
these 198 families would be $3,960,000 per year ($20,000 x 198
families). 9This creates a total savings per year of $11,899,250 million
20
for D.C.
This costs savings represents a conservative estimate for several
reasons. First, the estimate assumes an average of two children per
family being reunified, which may be low given a national average of
2.7 children per sibling group in foster care. 2 10 For families with three
or more children in foster care, the cost savings to the government
increase significantly. This is because while the foster care payments
are proportionately higher, the supportive housing cost would be only
slightly higher (because the supportive services price would remain the
same and the subsidy would be only slightly higher for a larger unit).
Second, the calculation is based on an estimate that 30% of
families may need housing in order to reunify. As stated above, in
1995, D.C.'s child welfare receiver estimated that between one-third
and one-half of children in foster care could be reunited with their
families if they had adequate housing. 2 11 From 2000 to 2010, D.C. lost
one-half of its affordable housing units, 2 12 and family homelessness
increased 50% from 2004 to 2014,213 making it more likely now than
in 1995 that children cannot reunify because of inadequate housing.
207

See NAT'L ALLIANCE TO END HOMELESSNESS, A PLAN, NOT A DREAM:

TO END HOMELESSNESS IN TEN YEARS 19 (2006), available at
http://b.3cdn.net/naeh/b970364cl8809d1e0caum6bnzb4.pdf.
208 The average family involved with child welfare in the United States has 2.7
HOW

children, so this is a conservative estimate. See DOERRE & MIHALY, infra note 210
and accompanying text. Using an average of 2.7 children per family, if 395 children
in D.C. are in need of housing to reunify with their families, it is possible that as few
as 146 housing subsidies would be needed.
209 This is because $3,960,000 (the cost of supportive housing for 198 families)
is $11,899,250 less than $15,859,250, which is the local foster care cost per year for
395 children.
210 YVONNE A. DOERRE & LISA KLEE MIHALY, HOME SWEET HOME: BUILDING
COALITIONS TO KEEP FAMILIES TOGETHER (1996).
211
212
213

See supra note 115 and accompanying text.
See supra note 12 and accompanying text.
Family homelessness in D.C. rose from 2,552 persons in families in 2004 to

3,795 persons in families in 2014. METROPOLITAN WASHINGTON COUNCIL OF
GOVT'S, HOMELESS ENUMERATION FOR THE WASHINGTON METROPOLITAN REGION

Third, not all families reunified will need supportive services.
Many families simply need an affordable housing subsidy in order to
properly care for their children. Mary Brown, for example, now has
affordable housing and does not need supportive services. She receives
federal disability payments and TANF and, combined with her housing
subsidy, is able to meet the needs of her children. She has no parenting
deficits. She became homeless simply because she could no longer
work and did not have the savings or personal support network to
enable her to provide materially for her children's housing needs.
Fourth, the calculation does not consider the long-term costs
associated with maintaining children in foster care unnecessarily.
Numerous studies have found that children placed in foster care are at
a higher risk than other children for homelessness, drug and alcohol
dependency, teen pregnancy, dropping out of school, committing a
crime as an adult,214and relying on welfare, all of which have enormous
costs for society.
Finally, a complete cost analysis should also look to the significant
savings from providing shelter or housing assistance to children and
families not involved in the child welfare system, but who are at risk
of such involvement due to homelessness. 215 The social costs of
homelessness in and of itself are high-among other things, child
homelessness has been linked to increased cognitive and mental health
problems, 216 physical health challenges such as asthma, 217 poor

http://www.mwcog.org/uploads/pubat
available
2004,
documents/91 leXg20060619091638.pdf; METROPOLITAN WASHINGTON COUNCIL OF
GOvT's, HOMELESSNESS IN METROPOLITAN WASHINGTON 2014, available at
http://www.mwcog.org/uploads/pub-documents/ql5bX 1820140714163555.pdf.
214 See supra note 100 and accompanying text.
215 One significant study on the cost savings from providing transitional
housing to families at risk of foster care separation found that "transitional housing
programs serving homeless families, following . . . best practices . . . can have a

positive effect on the children they serve, can lower the caseload of county child
welfare agencies, and can therefore save costs by offering successful preventive
services." SONJA LENZ-RASHID, SUPPORTIVE HOUSING FOR HOMELESS FAMILIES:
available at
FOSTER CARE OUTCOMES & BEST PRACTICES 15 (2013),
http://www.sierrahealth.org/assets/pubs/CottageHousingReportMay_2013_Web.
pdf.
216 Marybeth Shinn et
al., Long-Term Associations of Homelessness
with
Children's Well-Being, 51 AM. BEHAVIORAL SCIENTIST 789 (2008); Linda C. Berti et
al., Comparison of Health Status of Children Using a School-Based Health Center
for Comprehensive Care, 15 J. PEDIATRIC HEALTH CARE 244 (2001).
217 Berti et al., supra note 216.

educational performance,21 8 future involvement in the child welfare
system as parents, 2 19 and lower graduation rates and earning rates as
adults. 220 While identifying and accurately calculating these social
costs is challenging, 22 advocates and policymakers seeking cost
savings should not overlook them.
A conservative estimate is that the D.C. government could save
nearly $12 million annually by providing housing subsidies to every
family currently separated due to lack of adequate housing, rather than
paying unrelated foster families to care for the children of these
families. This cost savings could be reinvested into safety net
programs such as those outlined below, which help keep families
together and thereby avoid unnecessary neglect investigations and
foster care placements.
V. RECOMMENDATIONS
As discussed above, the D.C. government's policy decision to
report homeless parents to child protective services rather than assist
them with shelter or housing was ill informed, punitive, and disserved
both the city's economic interests and the best interests of children.
The growth in family homelessness, the loss of affordable housing,
and federal financing incentives to place children in foster care rather
than provide housing subsidies may each have contributed to the D.C.
government's new reporting policy. But self-serving value judgments,
which allowed politicians to blame the victims rather than take
responsibility for addressing a crisis in family homelessness, were at
its heart.
The following recommendations will ensure that D.C. and other
jurisdictions are able to reject this policy and similar punitive policies
218

Jelena Obradovic et al., Academic Achievement of Homeless and Highly

Mobile Children in an Urban School District, 21 DEV. & PSYCHOPATHOLOGY 493,

512-16 (2009).
219

One study found that 48.7% of the birth parents of a sample of 195 foster

care youth had a history of homelessness. Cheryl Zlotnick et al., Foster Care
Children and Family Homelessness, 88 AM. J. PUB. HEALTH 1368 (1998).
220 Janette E. Herbers et al., School Mobility and Developmental
Outcomes in
Young Adulthood, 25 DEV. & PSYCHOPATHOLOGY 501, 508-09 (2013).
221 See LENZ-RASHID, supra note 215, at 3 ("Part of the challenge in

identifying costs associated with people who are homeless is obtaining sufficient and
accurate data to document those costs. Consumer self-report poses reliability issues,
so often researchers have relied on administrative data to measure service utilization
and costs. Yet, administrative data comes with its own challenges and limitations,
such as limited and restricted accessibility.").

towards homeless families going forward and instead address the
underlying structural causes of family homelessness. Data-driven
policies and a comprehensive, structural approach to addressing family
homelessness would involve the following.
Solution 1: The Power of Storytelling
Affordable housing and child welfare advocates need to tell the
stories of homeless families separated or threatened with separation
due to homelessness. This can help dispel the myths about homeless
families that form the basis of public policy far too often in D.C. and
across the United States. Advocates need to keep the narratives of
these families in the media, write blog posts about them, and testify
about them before legislators. Advocates should help families tell their
own compelling stories to government decision-makers as well. This
storytelling can help create the political will necessary for the essential
budgetary and legislative reforms outlined below.
Solution 2: A Right to Housing for Families with Minor Children
In 2012, and again in 2013, D.C. housing and homeless advocates
successfully advocated for new local funding for Section 8-style
housing vouchers for homeless families. They were able to do so by
raising awareness about families like the Brown and Jenkins families.
Advocates must convince policymakers that the best way to help
vulnerable children and save money is to increase the chances that
children will remain safely with their families. For the children of
homeless families or families at risk of homelessness, this means
drawing down all available federal funds for such purposes and
making appropriate local investments in affordable housing for very
low-income families.
Advocates in D.C. should use these arguments and compelling
stories to pursue legislation granting a legal right to housing for
homeless families with minor children. 222 A right to housing in D.C.
222

The right to housing traditionally encompasses a right to shelter, but I have

treated these to recommendations separately here. There is a precedent for a right to
housing in many European countries and in South Africa. In Scotland and France, a
legislative right to housing went into effect in 2012. The right is also recognized
under international law and is contained in the Universal Declaration of Human
Rights (Article 25) and International Covenant on Economic, Social and Cultural
Rights (Article 11). Universal Declaration of Human Rights, G.A. Res. 217 (1II) A,
U.N. Doc. A/RES/217(III), at 71 (Dec. 10, 1948); International Covenant on

for homeless families would require the following investments and
applications for federal funding:
1. Application for all available federal FUP voucher funding and the
filling of any remaining gap in funding with as many locally funded
FUP vouchers as necessary (in order to ensure that no children remain
in foster care due solely to their family's lack of adequate housing).
2. Adequate annual increases to the Local Rent Supplement Program
to create new
locally funded housing choice vouchers for homeless
223
families.
3. Adequate annual investments in Permanent Supportive Housing for
chronically homeless families with intensive service needs. The
amount of the annual investment should be based on a needs
assessment of homeless families within the continuum of care
in D.C.,
2 24

which the D.C. government has already begun to undertake.

4. Application by CFSA for a Title IV-E Waiver from the federal
government specifically for the purpose of preventing entries into
foster care attributable to lack of adequate housing. The D.C.
government should look to Washington State's 2012 waiver
application as a good example of a waiver application that prioritized
housing assistance. 225 The waiver application should contain a
Economic, Social and Cultural Rights, G.A. Res. 2200 (XXI) A, U.N. Doc.
A/RES/2200(XXI), at 3 (Dec. 16, 1966).
221 In 2006, the D.C. Comprehensive Housing Strategy Taskforce made a
detailed set of 50 recommendations to the D.C. Council, including the creation of a
locally funded Section 8 voucher program and that the council fund approximately
1,000 new vouchers each year for 15 years. See COMPREHENSIVE Hous. STRATEGY
CITY: A COMPREHENSIVE HOUSING
(Apr. 5,
2006), available at
http://www.brookings.edu/-/media/Research/Files/Reports/2006/4/cities/housingstra
tegyfullreport.PDF. While the D.C. government did follow through and create the
LRSP program in 2007, it has in recent years fallen far behind the goal of creating
nearly 15,000 units in 15 years. Today the LRSP program serves approximately
3,250 households, only a little more than one-third of the goal of 8,900 units by FY
TASK

FORCE, HOMES FOR AN INCLUSIVE
FOR WASHINGTON,
D.C.

STRATEGY

2015.

See D.C. INTERAGENCY COUNCIL ON HOMELESSNESS, HOMEWARD DC:
DISTRICT OF COLUMBIA INTERAGENCY COUNCIL ON HOMELESSNESS STRATEGIC
224

PLAN
2015-2020
(2015),
http://www.legalclinic.org/wpcontent/uploads/2015/04/PLNICH-Strategic-Plan_4-28-15-Text-PDF.pdf.
STATE OF WASH. DEP'T OF SOC. & HEALTH SERV.: CHILD WELFARE
TITLE
IV-E WAIVER DEMONSTRATION PROJECT PROPOSAL FOR FISCAL YEAR 2012 (July 6,
225

proposal for a partnership among D.C.'s child welfare, human
services, and housing agencies. D.C.'s Interagency Council on
Homelessness (ICH), on which representatives from all three agencies
sit, should take the lead in developing a plan to ensure that no family is
separated solely because of homelessness or inadequate housing.
These agencies must work together more effectively to ensure that
children do not fall through the cracks between each agency's
duties.226
Solution 3: Right to Shelter for Priority One Homeless Families
Reform should also include the creation of a year-round right to
access emergency shelter for Priority One homeless families-those
without access to other safe housing-or a return to the policy of
serving such families year-round.227 D.C. homeless advocates have
argued convincingly that, other than an initial up-front investment,
year-round shelter access would not cost more than D.C.'s current
system where families can only access shelter when the city issues
hypothermia alerts. Months of living in unsafe and unstable places
wreaks havoc on families' existing support networks, forces families
to focus their daily energy on finding a place to stay for the night to
the exclusion of finding work and long-term housing, and exacerbates
physical and mental health challenges of parents and children. Serving
families when their housing crises initially arise allows them to be
rehoused more quickly--often when support systems and employment
are still intact. In addition, creating a year-round flow in and out of
shelter would decrease the strain on resources during the winter and
reduce the number of shelter units needed at one time.
2012),

available

at

http://archive.acf.hhs.gov/programs/cb/programs_fund/wa-waiverproposal.pdf.
226 D.C.'s ICH recently drafted a new strategic plan to end homelessness,
which is very comprehensive and data driven and provides a good framework for
determining the level of investments necessary to meet the plan's goals. See supra
note 224. These goals include ending homelessness among veterans by December
2015, ending chronic homelessness among families and individuals by 2017, and
ensuring that by 2020 all persons experiencing a housing crisis are rehoused within
60 days. The plan will be updated annually. Advocates must ensure that future
iterations of the plan address the gap in housing for families needing to reunify from
foster care or who are at risk of separation due to homelessness.
227 The ICH's new strategic plan calls for the development of a plan to
return
to a policy of year-round shelter access for homeless families. See supra note 224.
The year-round access plan is currently in development by the D.C. government but
has not been released yet.

Solution 4: Child Welfare Legislative and Agency Reforms
The following legislative and child welfare agency level reforms
are also necessary:
1. Provide a better definition for "reasonable efforts" under D.C. child
welfare law--one that specifically includes assistance with locating
affordable, safe housing and access to emergency shelter where
necessary to avoid a foster care placement. It is essential that the D.C.
government better define the term "reasonable efforts" to ensure that
parents receive the housing support they need to keep their families
together. In doing so, D.C. should look to Washington State, which has
attempted to outline in legislation what specific housing-related efforts
and services are reasonable to provide in order to avoid 22
the
need for
8
parents.
homeless
of
children
the
for
foster care placement
2. Where a housing solution is not possible, D.C. child welfare
advocates should ask CFSA-and, when necessary, the court in child
neglect cases-to order a family shelter placement where necessary to
avoid removal of children from the care of their parents due to
homelessness. D.C. law suggests that D.C.'s child welfare agency or
the court in a child welfare case should have the authority to direct
D.C.'s homeless services agency to provide shelter services to families
in such cases. 229 This would include families who are requesting
shelter as well as families who come to the attention of child welfare
officials due to a neglect report or self-identification and indicate they
have no safe place to stay (regardless of whether they have applied for
shelter).
Solution 5: Regional and Federal Solutions
1. Improve coordination between the D.C. government and
surrounding jurisdictions. 230 Time and again, D.C. government
officials have blamed the family homelessness crisis in D.C. on
Maryland and Virginia residents flooding D.C.'s shelters due to D.C.'s
228

See WASH. REV. CODE ANN.

§ 13.34.138.

229 D.C. CODE § 4-1301.09(b). See supra Part III.A.
230

The D.C. government took a first step in this direction in March 2015,

organizing a meeting with Maryland government officials to begin to develop a
regional response to homelessness.

right to shelter on hypothermic nights. Each time the issue of nonresidents accessing D.C. services is trotted out, it is used as a basis to
further diminish the rights of D.C. residents in need of emergency
shelter services. However, no evidence suggests that non-D.C.
residents are using D.C.'s family shelter services in any statistically
significant way. Similar to the reporting policy, this self-serving
viewpoint, which is based on ill-informed assumptions about homeless
families, has resulted in punitive policies such as tightening the
residency requirement for family shelter.23 '
A locally and federally funded regional solution whereby the
surrounding areas commit to the same strategy as D.C. is needed. This
will end the "race to the bottom" scenario that arises when states
choose, but in varying degrees, to take up the slack left in the wake of
federal funding cutbacks in affordable housing and other safety net
programs.
2. The federal government should increase its commitment to funding
for FUP vouchers. HHS has recognized that funding vouchers for
families who are separated or at risk of separation due to homelessness
saves money across federal government agencies.233
Solution 6: TANF Reform
1. Evaluate the impact of TANF time limits. The D.C. government
must begin to monitor and evaluate the impact of recently enacted
TANF time limits across a broad set of indicators, including
homelessness and the placement of children in foster care or other outof-home settings. Federal TANF reform, which began in 1996, was
initially viewed as a success because TANF caseloads fell
dramatically. 234 But child poverty did not, and in many places family
homelessness soared. 235 Nationally, family homelessness increased
23!
232

See supra note 85 and accompanying text.
Under this scenario, local governments are afraid that if what they offer is

humane it will act as a magnet to poor people in surrounding jurisdictions in need of
shelter and other services.
233 See supra text accompanying note 190.
234 LEGAL MOMENTUM, THE BITTER FRUIT OF WELFARE REFORM: A SHARP
DROP IN THE
WELFARE

PERCENTAGE OF ELIGIBLE WOMEN AND

CHILDREN

RECEIVING

2009),
available
at
http://www.legalmomentum.org/sites/default/files/reports/lm-tanf-bitter-fruit.pdf.
235 See, e.g., INST. FOR CHILDREN & POVERTY, HOMES FOR THE HOMELESS,
A
(June
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15% from 1998 to 1999, and nearly 50% of homeless families in ten
cities who had been recently sanctioned reported becoming homeless
36
directly as a result of TANF sanctions.2
Researchers also have found a link between TANF benefit cuts and
placement of children in foster care or informally with friends or
relatives. A 1999 D.C. study found that 11% of homeless families
whose TANF benefits were reduced or terminated in the previous year
were forced to place at least one child either in foster care or with
friends or family as a238result.237 There were similar findings in New
Jersey and Wisconsin.

Taken as a whole, these studies indicate that there is a real
relationship between TANF policies, such as time limits, and
homelessness as well as out of home placements for children. D.C. is
just now enacting the harsh TANF reform measures that the federal
government encouraged in 1996-and in doing so, the D.C.
government is disregarding 239
the evidence from other states that enacted
these changes in the 1990s.

(1999) (One such place
was San Diego County. While TANF caseloads dropped 18% in the first couple of
years after welfare reform, family homelessness soared. San Diego County surveyed
100 homeless families to determine if any links existed between the two phenomena.
The study found that 36% of all homeless families experienced reductions in their
TANF benefits during the six months prior to the survey. Of those families, 77% said
they became homeless directly as.a result of the benefits reduction. Eighteen percent
said they had lost a child to foster care as a result of the benefits reduction.).
236 Id. at 3 (citing UNITED STATES CONF. OF MAYORS,
REPORT ON HUNGER
AND HOMELESSNESS (1998); Ralph Nunez & Cybelle Fox, Ten Cities: A Snapshot of
Family Homelessness across America, 114 POL. SCI. Q. 289 (1999)).
237 Id. at 3 (citing INST. FOR CHILDREN & POVERTY, INSIDE
THE BELTWAY: THE
STATE OF HOMELESS CHILDREN IN WASHINGTON, D.C. (Apr. 1999)). These cuts did
not result from time limit cuts, but from loss of benefits due to non-compliance with
work requirements or other program requirements.
238 Id. (citing Donna Leusner, Get-A-Job Welfare Can Put
Major Strains on
Families,N.J. STAR LEDGER, Mar. 31, 1999, at 17 ("Of those who had their benefits
reduced or eliminated . . . 10.3 percent said they placed their children with relatives
or friends."); Jason DeParle, Wisconsin's Welfare Plan Justifies Hopes and Some
Fear,N.Y TIMES, Jan. 15, 1999, at AI (five percent "say they have been forced to
abandon their children")).
239 Mayor Muriel Bowser's first budget (for fiscal year
2016), which was
released on April 2, 2015, postpones by one year a TANF time limit cut that was
scheduled to go into effect on October 1, 2015, and would have cut to zero the
benefits of more than 6,000 families, including more than 13,000 children. However,
her budget does not restore families' benefits to their original level, and many of
these families have already received three rounds of cuts to their benefits. A family
"LAG FAMILIES" AND "LIMBO CHILDREN" IN SAN DIEGO 1-2

2. Increase TANF benefit levels. If D.C. wishes to decrease the
number of families utilizing its expensive shelter system, it should
increase TANF grant levels and tie benefit levels to automatic cost of
living adjustments, especially for families who are compliant with
program rules but unable to find work.24 °
Amidst the debates over time limits, sanctions for non-compliance,
benefits levels, and shelter system policies and practices, it should be
noted that children make up the majority of people in families that
receive TANF and the majority of people in families that are
homeless. 24 Accordingly, the greatest toll of policies designed to
punish parents falls on the very little shoulders of their children.
CONCLUSION

In January 2014-a little less than two years after the Gray
administration instituted the new reporting policy-the D.C.
government took significant new steps toward limiting the right to
shelter for homeless families-steps reflective of its view that families
are too dependent on government and not self-reliant enough. In a
disturbing move, D.C. began sheltering homeless families-for the
first time in nearly 20 years-communally, 242 and only for one night at
of three that previously received $428 per month in TANF cash assistance now
receives just $152 per month (as of October 1, 2014).
240 In June 2014, the D.C. Council passed the first increase in TANF grant
levels since 2008. Benefit levels have lost value steadily since 1990. The recent
increase in benefits only raised a family of three's benefit level from $428 to $434,
but more significant increases are slated for 2016-2018.
241 In January 2014, across the U.S., nearly 60% of homeless people in families
were children under 18 years of age. U.S. DEP'T OF Hous. & URBAN DEV., THE 2014
ANNUAL HOMELESS ASSESSMENT REPORT (AHAR) TO CONGRESS 22 (Oct. 2014),

available at https://www.hudexchange.info/resources/documents/2014-AHARPartl.pdf. According to the DC Fiscal Policy Institute, more than 70% of people
enrolled in D.C.'s TANF program are children under 18 years of age. DC FISCAL
POLICY INST.,

DISTRICT OF COLUMBIA'S TEMPORARY ASSISTANCE FOR NEEDY

FAMILIES (TANF) PROGRAM (Mar. 21, 2012), availableat http://www.dcfpi.org/wp-

content/uploads/2012/02/3-21 -12-TANF-Overview.pdf.
242 Homeless families brought a class action lawsuit challenging the communal
recreation center placements as a violation of a D.C. law that requires the city to
shelter families in "apartment-style" units or, when none are available, in "private
rooms." A D.C. Superior Court judge found that the plaintiffs were likely to succeed
in proving that these arrangements were not "private rooms" and that the placements
posed an intolerable risk of irreparable harm to homeless children and families.
Therefore, the judge ordered class-wide injunctive relief directing DHS to place

a time.
In support of the practice, the DHS director testified before the
D.C. Council at a performance oversight hearing on February 26,
2014, that after the agency began relying on recreations centers, it saw
a huge decrease in the number of families entering shelter-indicating
the DHS director's belief that successfully deterring families from
requesting or using shelter services was a government policy success
story. Such a belief is inconsistent with the notion that the government
should aid where employment, education, and health systems fail.
Rather, this belief is based on the idea that families experiencing
homelessness are making poor choices, looking for a free ride, and are
to blame for their situations.
Mary Brown does not live in a world of dependency. She strives
every day to fully provide for her children, restricted only by the
limitations imposed by her poor health and those of a government that
has wanted to blame her, rather than identify appropriate solutions for
housing families in need. Government agencies seeking to respond to a
crisis can, and sometimes do, engage in a systemic analysis of the true
causes of the crisis in order to identify appropriate public policy
solutions. Practical and economically feasible solutions that recognize
the rights of children to grow up in their own loving families do exist.
D.C. can and should be a leader by putting aside political expediency
in favor of such solutions. The time is now for the D.C. government to
find such solutions, and evidence suggests they may have just begun to
do SO.243

homeless families in, at a minimum, "private rooms," and detailed the specific
contours of that definition. Reid v. District of Columbia, No. 2014 CA 001238 (D.C.
Super. Ct. Mar. 21,
2014) (order granting preliminary injunction),
https://s3.amazonaws.com/s3.documentcloud.org/documents/I 657025/emergencymotion-on-homelessness.pdf. The D.C. government appealed the granting of this
preliminary injunction and lost. District of Columbia v. Reid, 104 A.3d 859 (D.C.
2014).

While the new administration has not taken an official position on the child
neglect reporting policy, it has proposed a budget that is aligned with the ICH's datadriven strategic five-year plan to address homelessness in D.C. Importantly, the ICH
plan calls for a return to year-round access to shelter for homeless families and, as
this article went to print, DHS had begun to place some families in shelter on warm
days. See supra note 224, at 43, app. 6 p. 3.
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